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1. Introduction - the importance of sick absence management
1.1 Tackling sickness absence proactively and in a timely fashion is a key imperative for all employers:
a)
Employers have an ongoing responsibility for helping those who are absent through injury or illness to return as healthy, productive and supported members of the workforce;
b)
At the same time, employees need to understand the commercial impact of their sickness absence on their employer’s business and on their work colleagues: experience suggests that many individuals do not truly appreciate their value as a part of the workforce; nor do they understand the importance of them being at work – both for them and for their employer.

1.2 It’s important that managers and employees work together to address the issues, both medical and non-medical, which will enable staff to return safely and successfully to work and to thereafter remain at work. Aside from the benefits for employees, effective sick absence management saves the employer significant cost, helps improve workforce morale and enables the employer to compete more effectively in the marketplace: all of which helps to secure the long-term future of the employer’s business and the job security of its employees.
1.3 This guidance provides legal and practical guidance on the management of both short and long-term employee sickness absence and is up to date as at mid-November 2022.    

2. Reducing levels of sickness absence
Sickness absence is most effectively tackled when managers and employees work together, and there are a variety of tools which managers can adopt, as outlined below. 
2.1 The contract of employment and sick absence policies:
a)
The starting point should be the contract of employment and any relevant company sick absence policies and procedures. Employees should be provided with copies of, or be given access to, all relevant policies and procedures at the outset of their employment. Furthermore, management must ensure that employees understand both the standards of attendance that are required and also their commercial/operational rationale – which messages must be repeated on a regular basis.
b)
Employers should also ensure that they have appropriate policies and procedures for dealing with requests for time off work for reasons other than sickness, such as to cope with domestic emergencies. The adoption of such policies, coupled with sensible flexible working arrangements to facilitate attendance at medical appointments, etc., is likely to benefit employers and employees and should also result in fewer staff falsely claiming to be ill to attend such appointments.
2.2 Management responsibilities:
a)
Front line managers have a vital role to play in sick absence management. Arguably their most important contribution is their day-to-day observation and knowledge of their team, e.g. does someone seem to be ‘out of sorts’? 

b)
Ensure that employees properly report their sickness absences:
i) Employees must be required to adhere to the employer’s rules about reporting in sick and it’s good practice to require them to call their manager (and not a colleague) personally. It’s important for managers to be sensitive whenever an employee is reporting in sick. Managers should be appropriately trained to deal sympathetically with staff and to question them appropriately, so that they have sufficient information to recognise any issues which may necessitate further enquires or follow-up action. Typically, a manager should ask about (and record in writing) certain minimum information such as:

· the reason for the absence;
· the expected duration of the absence; and
· whether the employee is seeking medical advice.

ii) The employee should be required to notify the manager as soon as possible if there is any change to this initial information, e.g. if the employee anticipates a later return-to-work date. Furthermore, and given that an employee will be unlikely to have a copy of any sick absence policy when they are on sick leave, their manager should remind them of any key points as and when necessary.
c)
Accurately record sick absences / monitor sick absence data:
i) Managers need to ensure that they have accurately recorded all forms of absence together with the reasons for them – and there are important benefits in doing so: 

· It helps to ensure a safe working environment: accurate absence data enables any patterns or potential problems to be identified early, thereby allowing management to both support an individual and to tackle any health & safety risks to both the individual and/or their colleagues; 

· An accurate picture of the level and patterns of absence enables management to invoke any relevant procedures promptly and consistently; and

· Data concerning the level and patterns of sickness absence can be used to back up management decisions in relation to necessary changes in policy. 

ii) Data concerning an employee's physical or mental health is categorised as "special category data" under data protection law and employers will need a lawful basis for processing it. Further guidance about the impact of the data protection legislation appears below. In addition, employers may wish to consider establishing separate categories for recording disability-related absences, pregnancy-related absences (including pregnancy-related sickness), and absences related to workplace injuries, for the following reasons:

· Employers need to discount pregnancy-related absences if considering taking punitive action against an employee for a high level of absence, taking account of their absence as part of a performance appraisal or pay review, or relying on the data for a redundancy selection exercise;

· Taking any sort of punitive action against an employee for disability-related absences might be discriminatory: such absences should therefore only be taken into account if the employer is satisfied that all reasonable adjustments have been made and that it’s justifiable to take them into account; and

· If the employer is responsible for the employee's ill-health then it will normally be expected to tolerate a longer period of sickness absence than would otherwise be reasonable for the purposes of unfair dismissal law. In addition, the employer may wish to treat the employee more leniently to minimise the risk of a personal injury claim against it.

d)
Keep in regular touch with absent employees:
i) It is important for employers to maintain appropriate contact with employees who are on sick leave. A balance should be struck between demonstrating concern/offering support and maintaining sufficient distance so that the employee does not feel pressured to offer help whilst off sick at home and/or try to return to work before they are fit to do so. (Realistically, however, the amount of contact will often depend upon the nature of the employee's job and the size and culture of the employer's business: if the employee is a senior manager in a small organisation then it is likely that their input might necessarily be needed from time to time).  

ii) If the absence lasts for longer than a week then the manager and the employee should agree on a protocol for keeping in touch. It will usually be appropriate to take steps to ensure that they continue to feel ‘part of the team’, such as sending them newsletters and invitations to any major events like a Christmas party (assuming that they are well enough to attend). 

iii) In addition, contact should be maintained if there are time-sensitive issues which need to be resolved, such as a redundancy consultation or ongoing disciplinary proceedings. In such cases, an employer should form a view about whether the employee is well enough to participate in the relevant procedure, seeking appropriate expert medical guidance and implementing reasonable adjustments to the process involved, wherever relevant. 

e)
Evidence of incapacity & keeping updated on the employee’s medical condition:
i) An employer should require evidence from the employee of their incapacity to work. This usually consists of:

· A "self-certification" for absences of seven calendar days or less; and 
· A doctor's certificate for longer absences (‘a fit note’). 

In cases of longer-term absence employers often require employees to submit to more detailed medical examinations or discussions with occupational health specialists (please see below).

ii) Employees who have been absent for long periods of time, or who take frequent periods of short-term sick leave for the same condition, should be encouraged to contact their employer following any update on their medical condition. Contracts or sickness procedures often specify that medical reports may be obtained if an employee has been absent for a specified period, e.g. after six weeks. However, even without such a provision, an employer should actively seek an update on the medical position and the onus is on the employer to request updates, not on the employee to provide them.
f)
Undertake effective return-to-work interviews:
i) Once the employee has returned to work, a return-to-work interview should be conducted by their line manager or supervisor as soon as possible: these meetings are one of the most important tools in successful sickness absence management. They are vital for a manager in building up trust with an employee, so that the employee can reveal any underlying issues that may be contributing to their sick absence. The tone of the meeting should be sympathetic and the questions should not indicate any doubt regarding the authenticity of the illness. The purpose of the return-to-work interview is for the manager to:

· Make the employee aware that his/her absence has been noted and that their return to work is valued;

· Establish the reason(s) for the absence (which may not be those originally reported);

· Determine whether there may be a common thread (such as an underling illness or disability) between intermittent absences;

· Demonstrate that the manager is concerned to ensure that the employee has recovered and is fit for work; 

· Determine whether Occupational Health advice is required; and

· To consider whether there are any workplace adjustments that should be implemented to help the employee maintain good and safe attendance.

ii) A manager should prepare carefully for return-to-work meetings and should set aside sufficient time to conduct them properly. The manager should make a written note of the meeting which should be a factual record of the conversation, rather than including any opinion, etc. Any return-to-work procedure should be applied consistently to ensure that individual employees do not feel "singled out" or discriminated against. 

iii) Where an employee has ongoing health issues, it can be helpful for all the parties to meet to plan a return-to-work schedule. An employer should, in any event, pro-actively consider whether adjustments might be necessary and explore issues arising with the employee. It is always advisable to agree any adjustments with an employee in advance of implementation to avoid any suggestion that the employee is being pressured, demoted or patronised by having duties taken away or their working arrangements changed unnecessarily.
g)
Maintain a comprehensive paper trail:
It is important for management to ensure that accurate and comprehensive records are kept of all sick absence-related meetings and correspondence with an employee, including file notes of telephone conversations and records of any telephone messages left by them. Ideally, messages and telephone conversations should be followed up with emails or letters which summarise the steps taken to maintain contact with the employee and any agreed action plans. Records should be stored confidentially and in accordance with the employer’s record-keeping policy. )Medical records are categorised as "special category data" under data protection legislation and should only be used for the purposes for which they are collated (please see below)).
2.3 Obtaining medical evidence:
a)
Introduction:


i) The services of an Occupational Health clinician are an important element in the appropriate management of sickness absence. They can assist pro-active case management, provide regular medical reports, and assist with an employee’s return to work by both recommending a bespoke rehabilitation programme and by supporting the employee during this period.

ii) Whilst reports from an employee’s GP frequently give a useful insight into the nature and likely duration of the relevant medical condition, they often have little knowledge of the relevant employment context (or else only have the employee’s perspective). Understandably also, a GP has his/her patient’s interests at heart, and has no need to balance this with the employer’s requirement for good attendance. An OH clinician will, however, understand the need for this balance. (That said, the implementation of the GP ‘Fit Note’ scheme in April 2010 was intended to facilitate the rehabilitation process).

iii) Many people who are on a long-term sick absence feel that they cannot return to work until they feel 100% fit. However, and whilst employees should never be pressured into returning to work before they are safely able to do so, a partial or ‘phased’ return to work, on modified hours and/or duties, is often possible before they achieve full fitness; indeed, experience indicates that an early return to work frequently facilitates the recovery process. (Further details about rehabilitation appear later).
b)
The contents of a request for a medical report:

i) Employers should ensure that any request for a medical report is focused and is limited to the information which is directly relevant to the particular purposes for which it is obtained. Overly intrusive questioning or requests for irrelevant information run the risk of breaching the employee's right to privacy, data protection legislation, and/or amounting to discrimination under the Equality Act 2010.

ii) The amount and depth of information required is likely to vary according to the reasons for which a report has been requested, and requests for medical information should always be made with reference to the employee's ability in respect of their job, adjustments to that job or alternative employment, rather than being requests for information about an employee's medical condition generally. An employer should provide any relevant information and documentation relating to the employee's job, such as a job description or person specification, together with details of any previous assessments or adjustments made to their duties or working conditions, as well as all other relevant background information. If a medical practitioner is being asked to advise on eligibility for a PHI scheme or early retirement, copies of the applicable policies or scheme rules should be provided.
c)
Compliance with data protection and other legislation:

As explained below, the sensitive nature of health records and medical reports is such that there are various legislative restrictions as to how such information can be accessed and used.
d)
Meeting and consulting with an employee regarding medical evidence:

i) Once management have obtained a medical report then a meeting should be arranged with the employee to discuss the report and their views before taking any action based on its recommendations. This is especially important where there is any conflict between the evidence put forward by the employee and that obtained by the employer. 

ii) It is usually sensible to write to the employee in advance, setting out the nature of the meeting so that the process can be concluded as effectively and efficiently as possible, and it may be necessary to hold more than one meeting. 

iii) If it is difficult for the employee to attend their workplace or another of the employer's premises, the employer should consider holding any meeting at the employee's home or at an alternative, neutral, venue. Where the employee is seriously ill or disabled or is otherwise unable to explain his or her case because of a disability or language barrier, employers should consider permitting the individual to be accompanied by a friend or family member, or even a professional representative (even if this is not expressly permitted in any relevant policy).

4. Overview of potential sick absence-related legal claims
4.1
There are a variety of potential legal issues which may be relevant when an employer is managing sickness absence, including:

· Unfair dismissal; 
· Disability discrimination;

· Personal injury; and

· Data protection issues.

4.2 Unfair dismissal claims:
a)
In addition to any contractual rights on termination (such as a right to the relevant notice period), employees have a statutory right not to be unfairly dismissed, subject to satisfying certain qualifying pre-conditions. An employee who believes that they have been unfairly dismissed may complain to an Employment Tribunal. 
b)
When an employee lodges an unfair dismissal claim, the first issue for the Employment Tribunal will be to establish whether there has in fact been a dismissal (and in most cases this is not in dispute). Once that has been established, it is then for the employer to demonstrate:

· that the reason (or, if there is more than one, the principal reason) for the dismissal was one of the potentially fair reasons permitted in law; 

· that the employer adopted a fair procedure when dismissing the employee; and

· that the decision to dismiss was a reasonable one.
c)
A dismissal for both long-term sickness absence and for persistent short-term sickness absence is a potentially fair reason for dismissing an employee.
d)
The procedure which should be adopted will vary according to the nature of the sickness absence(s), e.g. whether it comprises a series of short but frequent sickness absences, or else a long-term sickness absence, and whether there is an underlying medical condition. Key considerations will include whether the employer sought relevant, up-to-date expert medical advice and whether it considered alternatives to dismissal, such as implementing reasonable workplace adjustments and/or redeployment to a suitable alternative role.
e)
A Tribunal will judge the fairness of any sick absence-related dismissal on whether, given the particular facts of the case, including the size and administrative resources of the employer, the employer acted reasonably or unreasonably in treating the sickness absence as a sufficient reason for dismissing the employee.
4.3 Discrimination and other discrimination claims
a)
Disability Discrimination:

i) Disability discrimination is the most common type of discrimination claim in cases involving sickness absence: if an employee suffers from an underlying medical condition which either causes frequent, short term sickness absences and/or a long-term sickness absence, then such a condition may amount to a disability under the Equality Act 2010. 

ii) A full explanation of the protection afforded to disabled employees is provided in a Weightmans Guidance note which is available upon request. In summary, however, the Equality Act requires that, prior to dismissing an employee for a disability-related sickness absence, an employer must be able to both justify the dismissal and ensure that there are no reasonable adjustments which would avoid the need for the dismissal (such as modifying the employee’s duties to enable them to attend more regularly, or else redeploying the employee to suitable alternative work).   

b)
Other forms of discrimination:

i) There are, in addition, other ways in which discrimination may arise in the context of sickness absence:

· Sometimes the sickness absence may be due to illness (e.g. stress or depression) resulting from (e.g.) sexual or racial harassment in the workplace which has either gone unnoticed or else is unresolved by the employer; 

· Where an employee's sickness results from pregnancy or maternity, she has special protection under the Equality Act 2010 and maternity-related legislation. This would include having the pregnancy-related illness taken into account for the purposes of any absence management procedure;

ii) If a Tribunal concludes that the sickness absence was partially or wholly the result of discrimination for which the employer is liable (either directly or vicariously), then any dismissal might itself be regarded as an act of discrimination or, even if not, may result in greater compensation being awarded to a Claimant for the original act of discrimination (e.g. in respect of lost wages). Employers need to remember that with discrimination claims (unlike unfair dismissal claims) there are no qualifying periods of service and that the compensation which can be awarded is unlimited.
4.4 Personal injury claims / Health & Safety: 
a)
Employers owe a duty of care towards their employees to take reasonable steps to protect them from foreseeable harm to their physical or mental health. If, for example, management was aware that an employee was suffering from ill health due to racially based bullying and harassment at work, but did nothing to stop it, then the employer would be potentially liable for the employee’s consequent ill health. Managers should be aware that once one incident of bullying or harassment has occurred (which can in itself establish liability), then if a second incident were to occur then that makes it much easier to establish liability for personal injury. (This is one of the reasons why it is so important for managers to carry out return-to-work interviews and to otherwise be on the lookout for the possibility of an employee’s sick absence(s) being partially or totally the result of problems in the workplace).
b)
A risk of personal injury can also arise through over-work as opposed to discriminatory bullying or harassment. If an employee links over-work with stress then their manager should inform HR. It is the linkage that is important: many people complain about being busy and working long hours; the key is when they link this to stress-related symptoms, which can vary in extent from panic attacks to feeling in a low mood.
4.5 Data Protection, access to medical records and sickness absence:
a)
Data protection and confidentiality of medical information:

i) Data protection legislation is set out in the General Data Protection Regulation (GDPR) and accompanying Data Protection Act 2018 (which together replaced the previous Data Protection Act 1998).

ii) Information about an individual's health will amount to "special category data" under the GDPR and obtaining a medical report will amount to processing for the purposes of the legislation. Such data should not be processed unless there is a lawful ground for processing it under Article 9 GDPR and regard must also be had to the relevant data protection principles when processing the data.

iii) Under the previous legislation (the DPA 1998), it was regarded as necessary from a data protection perspective to seek an employee's specific consent to disclosure of a medical report. Under the new data protection legislation framework, however - and save for limited exceptions* - consent should not now be relied on within the employment context. Instead, employers need to rely upon one of the other grounds in the GDPR, read together with the DPA 2018, to lawfully process special category data: 

· The most relevant ground for lawfully processing an employee’s health-related data will be where it is necessary for the performance of rights and obligations connected with employment; 

· Under the GDPR and DPA 2018, the following rights and obligations in connection with employment are likely to be most relevant when processing health data of existing employees:
· The obligation on the employer to perform the employment contract, e.g. to administer sick pay or to determine an employee’s eligibility for permanent health insurance;
· The obligation on the employer to make reasonable adjustments for those with disabilities under the Equality Act 2010; and
· Where the employer is considering dismissal on health grounds, the obligation to comply with unfair dismissal law by considering the medical position. 

*(In some unusual cases not covered by legal rights or obligations, the employer might seek to rely on explicit consent from the employee. This might be relevant where the employee has volunteered to share health information).

iv) In general, since managers are not qualified to offer medical opinions, the processing of medical information should be confined to health professionals. Managers (including HR) should, so far as practicable, have access only to information about the employee's current and likely future fitness to work unless more detailed information is needed for the protection of the worker or others.

v) Employers should ensure that they collect, store and process information concerning workers' health in accordance with data protection legislation. Health information that is excessive, irrelevant or out of date should not be retained by an employer. If the retention of medical information is necessary only for the operation of an occupational health service then it should be kept in a confidential occupational health file.

b)
Compliance with the Access to Medical Reports Act 1988 (‘AMRA’):

i) As explained below, AMRA provides individuals in some circumstances with a right to see a copy of a medical report produced in connection with employment (or insurance) purposes, and a right to prevent its disclosure to the employer or insurer (section 1, AMRA).

ii) Reports obtained about an individual for "employment purposes" will include medical reports obtained in connection with recruitment as well as investigations into health in connection with sickness absence, obligations under the disability discrimination provisions of the Equality Act 2010, and also with a view to possible dismissal (section 2(1), AMRA).

iii) AMRA sets out various procedural safeguards to protect the employee, notably that:

· The employer must give the employee a statement of their rights;

· The employee must provide written consent to the examination and subsequent preparation of the report;

· The employee must have the opportunity to see the report before it is sent to the employer;

· The employee may request changes to the report but may not insist on them; and 

· The employee may refuse to allow the report to be disclosed to the employer.
c)
The relevant rules set out in the new data protection legislation and AMRA are fairly complex and separate detailed guidance is available from Weightmans upon request.  
5. Step-by-step guide to managing frequent short-term ill health  
5.1 Introduction:
a)
Frequent short-term sickness absence can often be more disruptive for an employer than one single, lengthy sickness absence for a clearly identified medical reason. In order to eliminate or reduce frequent short-term sickness absences to an acceptable level or, failing that, in order to fairly dismiss an employee if the level of absences is no longer sustainable, an employer must undertake a fair review of the employee’s attendance record and provide an appropriate series of warnings about the fact that the organisation can no longer tolerate the current level of absence and that, ultimately, there may be no choice but to dismiss the employee.
b)
Set out below are the suggested steps that should be followed in dealing with unacceptable levels of short-term sickness absence. At all formal stages of such a warning procedure the employee should be offered the opportunity to be accompanied at meetings by a trade union official or fellow worker.
5.2 Step 1: review the employee’s attendance record:
a)
The manager should begin by ensuring that the employee’s attendance record is accurate and that (where applicable) any earlier stages of the company’s attendance procedure have been correctly implemented. The reasons given for the previous absences should be reviewed to determine whether there is any discernible pattern or potential underlying cause(s). The three main issues for consideration at this stage are:
· Is there an underlying medical problem?
· Is medical evidence required?
· Is this better regarded as a long-term sick absence case?
b)
In any of these scenarios an employer must be able to show that it investigated the reasons for the absences and was sufficiently informed of the up-to-date medical position, including:

· The likelihood of continuing absences and the potential impact on the employee's colleagues, department and the employer's business;

· Whether there are changes to the employee's job or redeployment opportunities that would assist their attendance, reduce the effect on colleagues or the employer's business;

· Whether the employee has a disability and, if so, whether there are any reasonable adjustments that could be made; and

· Whether it is appropriate to give the employee a warning that their attendance levels need to improve.
5.3 Step 2: informal intervention:
a)
A manager should discuss the employee’s health and attendance record with them before any formal stage of the organisation’s formal attendance procedure is triggered, e.g. during return to work interviews or at any time if it’s becoming apparent that an employee is struggling to cope with their duties, etc..

b)
The manager’s aim should always be to take appropriate, proactive steps to improve the employee’s sick absence record and thereby avoid the implementation of any formal warning procedure). Even though informal, any meetings or discussions with the employee should be fully documented (and such notes should be kept confidential, as explained above).
5.4 Step 3: issuing warnings:
a)
Whenever considering the issuing of a warning under any relevant organisational attendance procedure, the manager should review any previous warnings to ensure that they were correctly given and should arrange the current attendance procedure meeting promptly (as any delay might undermine the impact of the warning). When preparing to hold a meeting with an employee to consider the issuing of a warning, the employee should:

· be given advance written notice of the meeting/its purpose;

· be provided with a copy of their previous attendance record; and

· should be allowed to be accompanied by a union official or workplace colleague and have the opportunity to put forward any reasons against the issuing of the warning.
b)
When meeting with an employee to consider the issuing of a warning due to an unacceptable level of short-term sickness absence, the employer should discuss the following issues:
· the effect of the absences on the employee's colleagues, their department and the employer's organisation as a whole;
· the likelihood of continuing future absences and their potential impact;
· whether there are any workplace adjustments that can be made (irrespective of whether the employee is disabled) that would assist the employee in achieving better attendance and/or reduce the detrimental impact of their sick absences on colleagues or the employer's business;
· whether the employee has a disability and, if so, whether there are any reasonable adjustments that could be made (including to the attendance procedure itself); and
· whether, taking into account all the relevant facts of the particular case, it’s appropriate to issue a warning to the employee that their attendance level needs to improve.
c)
What action is appropriate will always depend upon the specific facts of a particular case (albeit that an employer’s actions should also be consistent with its treatment of other staff in similar circumstances). If it is decided that a warning is appropriate then this should always be confirmed in writing and should include mention of the following:
· that the current level of sick absences is unacceptable;

· the effect which the current level of absences is having on the employer’s business and the employee’s work colleagues (and it is important to ensure that the employee understands the bigger commercial picture re the impact of their sickness absence on the organisation generally);

· the extent to which, and the timescale within which, the employee’s sick absence record needs to improve;

· the consequences for the employee if there is no improvement (including that dismissal may ultimately be an outcome); and

· that the employee has a right of appeal (where applicable).
d)
Case law has drawn a distinction between disciplinary warnings and warnings that are issued in the case of genuine but nevertheless disruptive short-term ill health absences: in the latter, the employee should be treated with “sympathy, understanding and compassion” and it is probably more appropriate to say that the employer should ‘caution’ the employee that the stage will be reached where, with the best will in the world, it will become impossible to continue their employment if the current level of absenteeism continues.
5.5 Step 4: the decision to dismiss:
a)
As soon as the final stage of any relevant company attendance procedure has been triggered by an employee’s continued unacceptable level of frequent short-term sick absences, the manager should review the previous warnings to ensure that they were correctly given and should arrange a consideration of dismissal meeting promptly. When doing so, the employer should write to the employee and:

· set out full details of the employee's absence record to-date, together with a summary/copy of any relevant medical evidence; 

· explain that the employee's attendance is unacceptable, including brief details of the reason(s) why;

· summarise the steps taken by management to deal with the absence record to-date (including the previous warnings given and any workplace adjustments made to-date), so that the employee has sufficient information to prepare their submissions in advance of the consideration of dismissal meeting; 

· invite the employee to the meeting, setting out its date, location and timing, and explaining that the purpose of the meeting is to consider the employee's attendance record and their submissions about their past and likely future attendance record;

· explain that one outcome of the meeting may be the employee’s dismissal; and

· inform the employee of their right to be accompanied at the meeting.
b)
Copies of any relevant documentation should be included with the letter, including any sickness or managing attendance procedure, relevant medical evidence (e.g. OH reports) and previous correspondence, notes of previous warning interviews, etc.
c)
The manager should ensure that the meeting itself complies with all the “best practice” requirements of arranging and holding a consideration of dismissal meeting, i.e.:

· the manager should begin by ensuring that those present at the meeting understand the background to the meeting and its purpose, and the procedure which is to be followed at the meeting;

· there should be a full consideration of the history of the employee's sick absences and their effect on the organisation, along with any action previously taken to address the situation, cross-referring to any relevant documentation;

· the parties should be given an opportunity to comment upon any of the steps taken to-date, including any workplace adjustments that have been implemented: as part of this discussion, full consideration should be given to whether further adjustments might be made to avoid the employee’s dismissal, including redeployment;

· the employee should then have an opportunity to put their case and outline any mitigating circumstances; 

· if any significant new facts emerge then it may be necessary to adjourn the meeting whilst the employer investigates them. (For example, if an employee claims for the first time that their persistent absences are at least in attributable to an underlying medical condition then an employer should adjourn the meeting and obtain relevant medical evidence if it does not already have up-to-date medical guidance on the issue); and 

· the employer should sum up the key points of the discussion at the end of the meeting and let the employee know when they can expect a decision.
d)
When deciding whether to dismiss the employee, the manager should judge each case on its merits, taking into account factors such as:

· the nature of the illness(es) and the likelihood of some/all recurring;
· the number and length of the absences and intervening periods of interim good health;
· the number of times/reasons why the attendance procedure has been triggered;

· the need to have the employee’s work done / the impact of the absences on other employees and the organisation;
· consistency of treatment when compared to other employees with similar absence records (if any);
· the employee’s length of service and overall sick absence history (e.g. has there been a sudden decline in an otherwise exemplary period of long service?);

· any mitigating circumstances; and
· whether in all the circumstances a reasonable employer could be expected to wait any longer.
e)
Appeal meeting: 
If a decision is taken to dismiss the employee then they must be notified of their right to an appeal. Employees should be given a timescale within which to notify their employer of any wish to appeal and they should be asked to state their full grounds of appeal in writing. The employee should also be notified of their right to be accompanied to the appeal meeting and the employer must notify them of the appeal decision following the meeting. Where reasonably practicable, the appeal should be dealt with by a more senior manager than the person who conducted the first meeting.
5.6 Common problem areas:
There are a number of common problem areas which managers need to be aware of when managing short-term sickness absence:
a)
Managers should always consider whether an employee who, at first sight appears to be incurring short-term, unconnected sickness absences, may in fact have an underlying medical condition which is causing these absences and whether, as a result, the employee should instead be managed as a long-term sickness absence case?
b)
Many company attendance procedures suggest that absences as a result of an accident at work should normally be discounted: whether or not an employer’s procedure states this, a Tribunal will  be more sympathetic towards an employee who is dismissed for absences resulting (in part at least) from some fault on the part of the employer and so if a decision is taken to include absences resulting from accidents at work then the manager must record his or her reasons for doing so (e.g. carelessness on the employee’s part);
c)
If it’s decided to include disability-related sick absences when issuing warnings and/or dismissing an employee because of an unacceptable level of sickness absence then the manager must be able both to justify this decision and ensure that there are no reasonable adjustments that would avoid the need to issue a warning/dismiss the employee. In addition, the manager should notify the disabled employee in advance, before starting to count disability-related sick absences. Again, the manager must keep a written record of these matters. (Dealing with disability-related sick absences involves the need to consider various factors: full details appear in Weightmans’ guide about an employer’s obligations towards its disabled employees. It’s recommended that legal advice be sought if contemplating the dismissal of an individual for disability-related sickness absence);
d)
Irrespective of whether an employee is disabled under the Equality Act 2010, an employer should consider making adjustments at any stage to an employee’s current duties, and/or redeploying the employee to more suitable alternative duties, if this would help improve their attendance or avoid their dismissal. For example, such adjustments should be considered:

· as a means of avoiding the employee incurring sickness absence in the first place (e.g. as soon as it becomes apparent that the employee is struggling in their current role);
· as soon as the employee commences a period of sickness absence: the emphasis should be on getting the employee back to work as soon as possible;
· on a regular basis when an employee is on long term sick leave: managers should avoid adopting an ‘out of sight, out of mind’ mentality and ensure that each absent employee’s case is regularly reviewed.
e)
Managers should be on the lookout for non-medical reasons for absences, such as:
· Work-related problems, e.g. taking time off due to falling out with colleagues or because the employee feels aggrieved with management over an issue (e.g. as a result of an unsupported grievance or disciplinary issue);

· Taking time off because of domestic issues; 

· Going sick to avoid disciplinary hearings - in this scenario it is important for the manager to promptly seek Occupational Health or other medical advice as to the employee’s current state of health and whether (with any necessary adjustments) they would be fit enough to participate in the disciplinary process;
· Alcohol or drugs-related absences - where drink or drug dependency is suspected as the underlying cause then it may be more appropriate to adopt a long-term ill health procedure.
6. Step-by-step guide to managing long term sickness absence 
The approach to managing long-term sickness absence has many similarities with that for tackling short-term sick absences. There are, however, some important differences and the suggested steps that should be followed are set out below.

6.1 Step 1: establishing the medical position:
a)
When an employee commences a period of potentially long-term sickness absence then it is essential for management to establish the employee’s medical position (i.e. their diagnosis and prognosis) and the potential workplace impact of their medical condition(s) as soon as possible:

· this will help management to the adopt a proactive and effective approach to supporting the employee in their recovery and (hopefully) a successful return to work;

· if the employee’s medical condition amounts to a disability under the Equality Act 2010 then there are legal and practical consequences for the employer (full details of which can be found in Weightmans guidance note about the duties owed by employers towards disabled employees); and

· from a health and safety perspective, management need to ascertain whether the illness was caused by the employer and, if so, whether the employee and/or others are at risk.
b)
Whom to consult?

i) The starting point for management is to consult with the employee themself, in order to establish their perspective and to encourage a partnership approach to seeking guidance from the relevant medical (and other) experts, as described below. It’s also likely that management will need to meet with the employee again once the relevant expert medical (and any other) guidance has been obtained. Management is likely to want to explore the following issues:

· The likely date of return and the interim arrangements for future contact, further medical review and further meetings under the procedure, and whether the employer can continue to wait for the employee to return; 

· Whether the employee perceives they can return to their previous job and what adjustments can be made; 

· What alternatives the employee may wish to explore: redeployment or application for employment benefits; 

· The mechanics of a return-to-work programme. This may involve considering whether any of the following can assist the employee while they are absent or help the employer make adjustments to the workplace or the employee's job: government agencies, charitable bodies and other industry and specialist organisations; and 

· Whether the person has a disability and, if so, whether there are any reasonable adjustments that should be made.

ii) Where an employer has its own Occupational Health provider (whether in-house or external) then this should be the starting point when seeking expert advice about the employee’s medical position and prognosis. The OH clinician may be able to provide a file opinion and/or it may be necessary for the employee to attend an OH consultation. In both cases the employee’s consent will be required. 

iii) Very often, the OH clinician will wish to contact the employee’s own GP and/or any relevant Specialist who is treating the employee (again with the individual’s consent) in order that the OH clinician can thereafter provide the manager with ‘joined up’ medical guidance which takes into account the views of all of those medical advisers with relevant knowledge of the employee. 
c)
What to ask the OH clinician, GP or Specialist:

i) Whenever a medical adviser is consulted, the manager must make sure that the adviser is fully briefed as to the purpose of the requested report and the relevant background facts. It is essential that, within the letter of instruction, the medical adviser is given as much information as possible about:

· The employee’s job, including the nature of the role and the employee’s specific responsibilities;

· The purpose of the requested report, e.g. to consider the employee’s continued employment prospects and the possibility of workplace adjustments to accommodate the employee and enable a safe and effective return to work;

· The history of the employee’s past sick absences along with the given reasons; and

· The questions about which an opinion is specifically required, such as:
· What is/are the practical implications of any underlying health problem on the employee’s ability to undertake their normal job and, if relevant, any alternative job within the employer?
· What medical assistance is available to deal with any underlying health problem(s)?
· How long will any treatment take and what are the prospects of success/the risks of a relapse?
· Are there any workplace adjustments which could be made to overcome or lessen the impact of the medical condition and enable a safe return to work/regular attendance at work (either in the employee’s normal job or in an alternative one)?
· Are there any aspects of the employee’s job which are affected by the condition and any aspects of the job which are unaffected?
· Is the employee disabled?   

ii) It is recommended that the employer involves the employee and (with the employee’s consent) their representative when drafting a referral letter to an expert medical adviser: as well as making the employee feel more engaged in the process, this approach is likely to result in the provision of more comprehensive background information and the inclusion of all the relevant questions.

d)
What if the employee refuses to consent to the provision of a medical report?

i) The employee has the right to decline to undergo a medical examination and, additionally, where the Access to Medical Records Act applies, the employee also has the right to refuse to consent to the preparation of a medical report or to the disclosure of such a report once it has been prepared. A contractual term which obliges an employee to undergo an examination will be helpful, but an employer cannot insist that the employee be examined even if there is such a contractual term: forcing the employee to undergo such an examination may give grounds for a constructive dismissal claim.

ii) If the employee refuses to co-operate then the employer must ensure that the employee understands that, as a consequence, it can only base its decision-making/subsequent actions upon the existing available medical information and that, as such, decisions regarding the employee’s future employment, including the possibility of dismissal, will have to be made without the benefit of comprehensive, up-to-date medical information - which may be to the employee’s disadvantage. The employee must be warned of this and all reasonable endeavours must be made to ensure that the employee understands the issues involved and the options available before the employer comes to any decision.

iii) Where there is a persistent refusal to co-operate, a dismissal may be justified if it can be shown that, in the absence of an up-to-date medical report, the employee is incapable of performing their duties and that it’s unreasonable to expect the employer to wait any longer.
e)
Unclear, inconsistent or conflicting medical reports:

i) Where medical evidence is difficult to understand or is unclear/fails to answer the questions posed by management, then a Tribunal will expect management to go back to the medical practitioner for further guidance/clarification. 

ii) Where there is conflicting medical evidence – e.g. an employee’s GP states that the employee remains unfit for work but the employer’s OH clinician states that employee could return to work with appropriate adjustments – then an employer should:

· Start by asking its OH clinician to review the conflicting guidance and advise further, ideally having first liaised with the employee’s own medical adviser;

· If that does not resolve the conflict then it may be advisable for the employer to consider obtaining a further report, particularly where the opinion relied upon is less favourable to the employee. The employee should also be given the opportunity to counter the employer’s medical evidence with additional evidence of his/her own in such circumstances;

· If the employer relies on one medical report in preference to another then the employer should have a good reason for doing so and must be prepared to defend the decision on reasonable grounds in an Employment Tribunal, if necessary. For example, in one case the employee was employed in a lead smelting plant and in a safety critical role. He was diagnosed as suffering from paranoid schizophrenia and after treatment was declared fit for work by his medical advisers although no guarantees against a relapse were able to be given. The company doctor advised that the employee should not return to work because the safety risk, should he relapse, was too great. He was accordingly dismissed. The tribunal upheld the fairness of the dismissal on the basis that it was reasonable for the employer to prefer the opinion of a doctor who had direct and detailed knowledge of the safety risks involved and the nature of the employee’s job, to the opinion of an independent expert who lacked the same background knowledge.
f)
Discussing the medical report with the employee:

Once the employer has obtained a medical report then it should meet with the employee to discuss the report before taking any action based on the report’s recommendations. (It would only be in exceptional circumstances (e.g. on the advice of the OH clinician) that an employer would not disclose the medical report to the employee).
h)
GP ‘Fit Notes’:

i) Employees who are unable to work due to sickness need to obtain a ‘statement of fitness for work’ (the ‘fit note’) from their GP*. Under the fit-note system, a GP’s previous options of ‘not fit for work’ or ‘fit for work’ have been replaced with:

· ‘You are not fit for work’; or

· ‘You may be fit for work taking account of the following advice’…

…the fit-note then goes on to list four possible recommendations to facilitate the employee’s return to work – ‘if available, and with your employer’s agreement’ -, namely: 

· a phased return to work;

· altered hours;

· amended duties; and

· workplace adaptations.

*( On 1 July 2022, regulations came into force which expanded the category of people who can sign fit notes for the purposes of SSP and social security claims to include registered nurses, occupational therapists, pharmacists and physiotherapists working in the NHS).

ii) This list is not exhaustive: the fit note also contains a comment box where doctors can make additional notes and recommendations. Following receipt of a fit note, the employer should discuss with the employee the doctor’s comments and any possible workplace adjustments that would accommodate the employee’s needs and enable an earlier return to work. The employer will have to take into account any requirements of the job or other industry or sector-specific safety guidelines that may be relevant, and about which the doctor might not have been aware. The fit note should not be regarded as a substitute for an occupational health assessment.

6.2 Step 2: consider the medical report / prognosis and undertake a risk assessment (if not already completed):
a)
The manager must be satisfied that the medical report makes sense and that the medical adviser(s) has (have) answered all the questions.
b)
Tribunals will not be sympathetic to managers who make decisions without understanding aspects of the report or which are based upon incomplete expert guidance (e.g. where a further examination by a Specialist was appropriate but not undertaken, or where there were potentially significant test results outstanding).
6.3 Step 3: on-going consultation with the employee:
a)
It is essential that ongoing communication with the employee is maintained from the moment that the employee commences their sickness absence. During the early stages it may be no more than staying in contact and maintaining a dialogue, but as time moves on it should involve discussing with the employee their illness, the latest medical advice and their ongoing prognosis and employment prospects.
b)
Maintaining meaningful contact is one of the most effective ways of increasing successful return-to-work rates for long term sick employees. Whilst the specific approach adopted in each case will necessarily vary depending upon the  particular circumstances, ongoing consultation with the employee (which should be carried out face-to-face wherever possible) should typically include:-

· consideration of the current medical evidence and the employee’s prognosis, including the employee’s own opinion of their medical condition (e.g. have there been any changes in circumstance since the most recent expert medical evidence was obtained? Does the employee agree with the latest medical report or do they want to obtain an independent report of their own?)

· consideration about whether and, if so, when the employee believes that they can either:
· return to their previous job; or
· be redeployed to a suitable alternative role;

and whether, in either case, there might be reasonable adjustments that can be made to facilitate the return to work and whether either option might be practicable from the employer’s perspective;

· consideration as to whether the person has a disability and, if so, whether there are any additional reasonable adjustments that should be made as a consequence;

· consideration about whether any Government agencies, charitable bodies and/or other industry and specialist organisations might be able to provide assistance to the employee while they are absent, or to the employer when considering adjustments to the workplace or job;  

· suitable periodic warnings from management about the potential consequences, including the possibility of dismissal, should the employee’s level of sickness absence remain unsustainable; and

· if and when it becomes appropriate, a discussion between management and the employee about whether dismissal or ill health retirement (if applicable) might need to be considered. If relevant, it might also be necessary to discuss an application for payment via an existing Permanent Health Insurance (PHI) policy.
6.4 Step 4: rehabilitation, reasonable adjustments, suitable alternative employment:
a)
Employers who work closely with the employee and relevant medical adviser(s) to develop a rehabilitation programme enjoy greater (and earlier) return to work success. Such a rehabilitation programme might include:

· a phased return to work;

· alteration or re-allocation of duties;

· revised / lighter duties

· amended working hours

· flexible working; or 

· redeployment into suitable alternative work. 
Aside from the obvious commercial advantages, the proper consideration of these issues is essential in avoiding successful unfair dismissal and/or disability discrimination claims.
b)
If considering redeployment into suitable alternative work, the employer may have to consider making adjustments to the job in order to facilitate the return to work. Prior occupational health approval of any workplace adjustments or alternative duties should always be obtained. 
6.5 Step 5: deciding whether to dismiss:
a)
When the point has been reached at which it looks as if the employee will not be able to return to work in any reasonable capacity (with or without adjustments), either at all or within a reasonable timeframe, then the employer will need to carefully consider the remaining options: these are likely to be dismissal or some form of ill health retirement. When doing so, due regard must be given to fair dismissal obligations, the need to avoid any form of disability discrimination and any contractual entitlements which might be relevant (e.g. permanent health insurance).
b)
Although obtaining relevant, up-to-date medical guidance is essential, the ultimate decision to dismiss rests with management who will need to weigh up whether, for example, medically required adjustments can be accommodated within the workplace and whether it is safe to allow the employee to return to their old job, regardless of whether they are declared fit to return.
c)
Whilst the specific format of any consideration of dismissal meeting may vary, depending upon the facts of the case, the typical approach should be as follows:

· Management should begin by ensuring that those present understand the purpose of the meeting and the procedure that is to be followed;

· The parties should be given an opportunity to comment upon the steps taken to-date;

· There should be a recap of the history of the employee's sickness absence and its effect on the organisation, together with any actions previously taken to address the situation, cross-referring to any relevant documentation;

· The employee should then have an opportunity to put forward their case and outline any mitigating circumstances. If a particularly significant new fact emerges then it may be necessary to adjourn the meeting whilst the employer investigates it; and

· The employer should sum up at the end of the meeting and indicate when the employee can expect a decision.

d)
In summary, the following should be considered before deciding whether to dismiss:
· The nature, length and effect of the employee’s illness;
· The prospects of his/her recovery and the likely timescale involved;

· The nature of the employment and the ability of the organisation to cover the absence;
· The employee’s length of service;

· How the illness was caused;
· The effect of the continuing absence on the business; 

· Whether contractual sick pay has expired and whether any permanent health insurance  entitlement will be deprived by the dismissal (please see below);

· Whether the disability-related requirements of the Equality Act have been satisfied (where appropriate); and

· The requirements of Health and Safety legislation (e.g. is the nature of the employee’s illness such that they would represent an unacceptable risk to their own wellbeing or to that of their colleagues if they are allowed to return to work?)

v) If a decision is taken to dismiss the employee then they must be notified of their right to an appeal. Employees should be given a timescale within which to notify their employer of any appeal and be asked to state their full grounds of appeal in writing. The employee should also be given the right to be accompanied at the appeal meeting and the employer must notify them of their final decision following the meeting. Where reasonably practicable, the appeal should be dealt with by a more senior manager than the person who conducted the consideration of dismissal meeting.
6.6 Step 6: ill Health Retirement: 
a)
Early retirement by reason of ill-health may be an option for employees who are unable to continue working. Many occupational pension schemes allow members to retire and claim their pension before their normal retirement age if they are suffering from ill-health or incapacity. The EAT has made it clear that employers who have pension schemes that provide early ill-health retirement benefits should ensure that employees who are absent on long-term sick leave are properly considered for such pensions before a decision to dismiss is taken.
b)
The starting point when considering whether an employee qualifies for ill-health retirement should be the scheme rules which will set out the circumstances in which an employee can ask to be considered for early retirement. The granting of ill health retirement will usually be at the discretion of either the pension scheme trustees, the employer or both (since it is the employer who will ultimately bear the cost). The trustees (and/or employer) must exercise their discretion rationally and in good faith and are subject to the supervision of the Pensions Ombudsman.
6.7 Permanent health insurance (PHI):
a)
A PHI policy can be taken out either by an employee or an employer to provide benefits if the employee is unable to work by reason of illness or injury (‘incapacity’). The scope of a PHI policy's definition of incapacity will be important: for example, some providers define incapacity as an inability to follow the employee's normal occupation whilst others define the term as an inability to follow any occupation (i.e. a much tougher qualifying test).
b)
PHI policies commonly defer the payment of benefits until the employee has been unable to work for a specified period (which often equates to the duration of the employer’s contractual sick pay period or for the maximum period for which SSP is payable - which is currently 28 weeks).
c)
Employers should carefully review the terms of their PHI policy when considering how best to deal with an employee on the expiry of their contractual entitlement to sick pay, and should do so well in advance of contemplating the employee’s dismissal: any action by the employer which inadvertently results in an employee failing to receive benefits under a PHI policy could result in a claim for damages for breach of contract by the employee if they are wrongfully deprived of those benefits under the employer's PHI policy as a consequence. 
7. Miscellaneous issues
7.1 Dealing with an employee who fails to participate in their sick absence management:
a)
A common problem when implementing sickness absence procedures is that the employee may fail to participate, in part or at all, in the employer’s attempts to manage their sickness. For example, an employee may fail to turn up for a meeting or repeatedly seek to have it adjourned. In such circumstances the employer should consider whether to adjourn or proceed, considering the employee's reasons for non-attendance, any medical evidence about the employee’s capability to participate and whether there have been previous frustrated attempts to meet with the employee. Where the non-attendance is itself due to illness or disability, employers should usually adjourn rather than proceed, unless the prognosis is such that further attempts to meet within a reasonable timescale are likely to be frustrated.
b)
Although a Tribunal is likely to look more favourably on an employer if it has taken steps to accommodate the employee in these circumstances, Tribunals also recognise that a time comes when the employer has to make its decision on the best available evidence; in some circumstances it will be reasonable for the employer to proceed without a face-to-face meeting with the employee. If the employer decides to proceed in the employee's absence, it should invite written submissions from the employee or their representative about the provision of a possible warning or a possible dismissal and make clear, in any decision, that it has taken these into account.
7.2 The impact of sick pay limits on the fairness of dismissals:
a)
It is a commonly held misconception that it will be unfair for an employer to dismiss an employee who remains entitled to receive remuneration under the company's sick-pay scheme, and that it will be fair to dismiss the employee once such rights under that scheme have been exhausted. In fact, the existence of such a scheme is merely one of the factors to consider in evaluating the overall fairness of the dismissal.
b)
The existence of the scheme may indicate that the employer had envisaged the possibility of its employees enduring illnesses for at least the length of time for which the employee is entitled to sick pay under the scheme and may be taken to have implicitly indicated that the employer is able to cater for such absences. However, a tribunal is not bound to assume that any such implication can be drawn from the existence of a sick-pay scheme, particularly if its terms are generous.
c)
Similarly, an employer may be acting unfairly even if it waits until the sick-pay scheme has been exhausted before dismissing the employee, depending upon the particular facts of a case (e.g. if the most recent medical advice is that the employee should be fit to return to work within a short period thereafter).
7.3 ill Health Caused by the employer's treatment:

a)
Sometimes the employee’s ill health may have been caused by the conduct of the employer (e.g. failing to ensure a safe working environment). However, this does not mean that a subsequent dismissal of the employee is thereby necessarily unfair. The Court of Appeal (in McAdie v Royal Bank of Scotland [2007]) determined that if an employee's ill health was caused by the employer then that might justify a tribunal requiring the employer to demonstrate extra concern before implementing a dismissal (it may, for example, be necessary to “go the extra mile” in finding alternative employment for such an employee, or to put up with a longer period of sickness absence than would otherwise normally be reasonable).
b)
Of course, an added incentive for the employer in avoiding the employee’s dismissal in such circumstances is that this reduces the risk of a significant personal injury claim.
7.4 Employees’ conduct during sickness absence:

a)
Being on sick leave does not release an employee from all of their obligations towards the employer. The employee is still obliged to obey lawful and reasonable orders, except to the extent that the employee's incapacity makes compliance impossible. However, this does not give an employer absolute control over the employee's activities, even where the employee is in receipt of full sick pay. This in turn had led to some common problem areas.
b)
Leisure activities & trips abroad: managers should avoid making snap judgments based on reports that a sick employee has gone abroad on holiday or has been seen playing sport or otherwise enjoying themselves. There is no legal requirement that a worker who is signed off sick must stay at home. In many cases, particularly those involving stress-related illnesses and/or depression, medical advice might recommend that the employee should try to undertake activities that will promote their return to good health and work, which is likely to include sporting and other leisure activities, or even holidays. In any case, the fact that an employee is able on occasion to go out and enjoy themselves should not, of itself, be seen as evidence that they are fit for work or have been acting dishonestly. Neither is there any legal bar to employees going away on holiday (at home or abroad) while on sick leave. That said, one safeguard that an employer can implement is to include a requirement within its sick absence policy whereby staff must seek prior permission before undertaking a holiday so that management can, if relevant, seek OH guidance about the employee’s fitness to do so.  
c)
Concern over the genuineness of an employee’s illness: it will usually amount to misconduct or gross misconduct for an employee to dishonestly take sick leave when not genuinely unfit for work, and the Employment Appeal Tribunal has ruled that a doctor's note is not conclusive evidence of sickness for these purposes. However, any concerns as to whether someone's conduct during sick leave suggests that they are not genuinely unfit for work should be properly investigated by way of a medical examination by an occupational health specialist or other suitably qualified professional. If the employee is not fully fit, the report may suggest ways of rehabilitating the employee back into the workplace. However, if there is evidence that the employee is not genuinely sick or is deliberately exaggerating the extent of their incapacity then this should be dealt with as a case of misconduct in the normal way. Employers should consider including in their sick leave policy a requirement for employees on sick leave to submit to medical examinations at the employer's expense. If the employer pays contractual sick pay, compliance should be made a condition of payment. (The position in relation to SSP is slightly different, as a standard doctor's certificate or "fit note" should be accepted as conclusive proof of incapacity unless there is very strong evidence to the contrary).
d)
Working elsewhere during sick leave: it will often be considered misconduct or gross misconduct to work in a second job while on sick leave. It is likely to be especially serious if job B is being done during the hours that the employee would otherwise have been working in job A, because it is likely to mean that the employee is being paid by two employers for the same hours. But even if that is not the case, the fact that the employee is able to work elsewhere is likely to suggest that they are not genuinely unfit for work and are therefore malingering. While it will usually be potentially fair to dismiss such an employee where they are not genuinely ill or are dishonestly being paid twice for the same hours, not all cases involving second jobs will necessarily fall into these categories. Several factors could be relevant, e.g.:

· Whether job B may have some therapeutic value that could not be obtained in job A;

· Whether the duties are sufficiently different that the employee's condition genuinely only prevents them performing job A;

· Whether job A has caused or may exacerbate the condition, where the same could not be said for job B;

· Whether the employee has lied or deliberately concealed facts from the employer; and

· Whether the employee has been specifically instructed not to undertake any other work.

It is recommended that legal advice be sought if it’s discovered that an employee is undertaking another job whilst on long-term sickness absence before undertaking any form of disciplinary action against them.
7.5 Pregnancy-related illness:

a)
Pregnant employees benefit from a "protected period" lasting from conception until the end of the statutory maternity leave period: dismissing an employee or subjecting her to any detriment as a result of a pregnancy or maternity-related illness which occurs during her protected period is unlawful.
b)
If an employer operates a sickness absence procedure which may lead to dismissal once an employee reaches a certain cumulative level of sickness absence then the employer must discount any pregnancy or maternity-related sick absence that falls within the protected period. Sickness absence falling after the end of the maternity leave period (e.g. post-natal depression) can, however, be treated in the same way as any other form of illness and may therefore be taken into account to the same extent as any other illness. (However, employers should exercise caution, as it is still open to a tribunal to make a finding of unfair dismissal).
c)
Any pregnancy-related sick absence during the last four weeks before the expected week of childbirth will automatically trigger the commencement of statutory maternity leave and statutory maternity pay from the following day. Any entitlement to SSP will stop.


7.6 Entitlement to benefits during sickness absence:

a)
Entitlement to pay during sickness absence is governed by the provisions of the contract of employment and the statutory sick pay scheme. However, the position is less clear in relation to the continued provision of benefits such as a company car or laptop. Many employers deal with this issue in an express contractual or policy provision which sets out the extent to which entitlement to benefits will continue during sickness.
b)
Whether or not there is an express term dealing with the continuation of benefits during sickness absence, an employer intending to remove the entitlement to benefits should bear in mind the following:

· Benefits such as permanent health insurance (PHI) and private medical insurance should continue during sickness absence, even where there is an express contractual entitlement to end other benefits. Otherwise the purpose of providing those benefits, particularly PHI, would be defeated;

· If the employee is absent due to a disability then consideration should be given to whether the removal of the benefit(s) amounts to disability discrimination. It is possible that doing so could amount to direct discrimination, indirect discrimination, discrimination arising from disability and/or a failure to make reasonable adjustments;
· Once any express contractual entitlement to benefits during sickness has come to an end the employer will need to consider whether to exercise its discretion to extend entitlement. The exercise of discretion is rarely absolute and is governed by implied contractual terms - in particular the implied trust and confidence term which, among other things, requires employers to be "even-handed" and not "irrational" in their treatment of employees. Also, if no exercise of discretion takes place and benefits are routinely allowed to continue beyond the trigger point in the relevant policy then it is possible that the indefinite continuation of benefits could become an implied term through custom and practice. Where there is no express contractual or policy term covering the position, consideration should equally be given to implied contractual terms before taking a decision to withdraw benefits.
7.7 Holidays and sickness absence:

a)
The Working Time Regulations 1998 provide workers with the right to take 5.6 weeks' paid holiday in each leave year.
b)
The law relating to holiday rights for employees on sick leave has been in a state of considerable uncertainty for some years. Several cases have sought to address questions such as whether holiday entitlement accrues during sick leave, whether a worker on long-term sick leave can take holiday, and/or carry holiday entitlement from one leave year to the next, and whether a worker who falls sick over a holiday period can treat that period as sick leave and "reclaim" their holiday entitlement. The following principles have emerged from decisions of the European Court of Justice in four cases:

· A worker accrues paid holiday entitlement during sick leave and other absences from work;
· EU law does not preclude a national law under which holiday entitlement is extinguished at the end of a leave year (or after a further carry-over period), provided that the worker has had an opportunity to take their holiday;
· EU law requires that a worker who has not been able to take holiday due to a period of sick leave must be allowed to carry it over to the next leave year;
· EU law does not preclude national laws which permit the taking of annual leave during sick leave;
· A worker who is on sick leave during a period of pre-arranged holiday has the right, at their request, to take that holiday at a later date when they are not on sick leave, even if that means carrying the leave over to the next leave year; and
· EU law does not preclude a national law whereby a worker on long-term sick leave loses untaken holiday entitlement 15 months after the leave year to which it relates.
c)
To a large extent, UK courts have concluded that the WTR can be read, with additional wording, in a manner compatible with the ECJ's rulings.


7.8 How much to pay an employee during phased return or other non-standard working hours:

a)
Unless this is specifically addressed in the employment contract or relevant policy, how much pay the employee should receive while they are performing less than their full contractual hours is a matter of agreement between the parties. It is common for the parties to agree a pro-rata rate of pay for the work actually done. It is unlikely that, in the absence of an express agreement, the employer would have a contractual duty to pay full pay for partial performance of the contract. It also seems unlikely that this would be required as a reasonable adjustment in disability cases.
b)
A day on which work is done, even a half day, would not count as a day of incapacity for SSP purposes and so SSP would not be available to top up the employee's pay on those days. Neither would it be likely to be available if the employee works a partial week (with some days worked and some days not worked at all), because the employee would have to be off for three working days before SSP entitlement started again.
c)
Where the employer has an enhanced occupational sick pay scheme (which has not yet run out), entitlement to full pay during the rehabilitation period may depend on the wording of the scheme. But employers should exercise common sense over this. Where the employee is potentially still entitled to full pay for remaining at home on sick leave, it may make little sense to pay them less money for coming into work on a part-time basis as part of a rehabilitation programme.


7.9 Notice pay for sick employees:

a)
Any dismissal for short or long-term sickness absence will need to be with full notice. The general rule is that, unless the contract provides otherwise, the employee has the same rights during their notice period as they would have enjoyed if they were not under notice. If they are on sick leave during the notice period, they may have the right to SSP (subject to the normal qualifying criteria) and may also have the right to contractual sick pay if their entitlement has not already been exhausted. (The same applies where the employee gives notice to resign).
b)
There are, in addition, some special rules (under sections 86 to 91 of the Employment Rights Act 1996) which might apply so that an employee who is unable to attend work because of sickness or injury, and who has exhausted their right to contractual sick pay and/or their entitlement to SSP, is nevertheless entitled to receive full pay for their statutory notice period: 

· Where an employee's contractual notice is the same as their statutory minimum notice entitlement, and where they have exhausted their entitlement to contractual sick pay, the employee will nevertheless be entitled to receive full pay for their notice period;
· However, if the employee has exhausted their entitlement to contractual sick pay and their contract entitles them to at least one more week’s notice than their statutory minimum notice then they will not be entitled to receive any pay for their notice period;

These obligations apply whether or not the employee on sick leave has exhausted their right to contractual sick pay. However, any sums paid to the employee by way of sick pay (statutory or otherwise) will count towards their entitlement to full pay.
This guidance note has been prepared as a general guide only. It is not a substitute for professional advice which takes account of your specific circumstances and any changes in the law and practice; at the time of the preparation of this note various changes to the relevant provisions may be pending. The subjects covered constantly change and develop. No responsibility can be accepted by the firm or the author for any loss occasioned by any person acting or refraining from acting on the basis of this note. The copyright in this guidance note is owned by Weightmans LLP.
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