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WHAT WE’LL COVER

• What is an EBT?

• Uses

• Nominee arrangements

• Tax

• CGT

• Inheritance Tax

• “Artificial” tax planning – Bhaur and Toone

• Common Mistakes

• Non-beneficiaries

• Loans to participators

• Cash “stuck” in the EBT on the sale of the company 

• Disguised remuneration

• …and more.
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WHAT IS AN EBT?
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• 12th century – lands held on trust while owner absent.

• Employee Benefit Trust

• Settlor: The company 

• Trustee: Usually a professional corporate trustee, often offshore

• Beneficiaries: employees, former employees and their spouses and minor children
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USES

Companies vary in 
how they use their 
EBT, from simple 
warehousing to 
sophisticated hedging 
arrangements

Overcoming the company law 
prohibition on issue of shares 
at below nominal/par value

NIL-COST AWARDS

Acquire shares from 
departing shareholders and 
recycle to new joiners

WAREHOUSING
LEAVER SHARES

No decrease in shareholders’ 
stakes

Managing the 5%/10% IA limits

ALLEVIATING 
DILUTION

Certainty around cost of 
satisfying awards

Potential cost savings

HEDGING

Pre-exit liquidity

INTERNAL
MARKET

Confidentiality, ease of 
administration, enforcement

MIPs, JSOPs and growth 
shares

NOMINEE 
ARRANGEMENTS

EMPLOYEE OWNERSHIP

John Lewis

EOTs Giving employees 
confidence

SEGREGATING 
ASSETS

“a social evil that puts an 
unfair burden on the 
shoulders of those who do 
not adopt such measures”

AGGRESSIVE TAX 
PLANNING
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Private Equity:

• Increase in the number of PE MIPs that utilise a nominee arrangement for 
commercial confidentiality. 

• Exit transaction bonuses funded from the EBT remain strong and more 
widespread – but care with Part 7A (more later)

• Discuss upfront with your trustee how to handle KYC

NOMINEE ARRANGEMENTS
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• No CGT on gains if:

• Offshore

• Onshore SIP trust – but mind the unallocated shares issue!

• Section 86 IHTA

• Close Companies (extra considerations)

• Not a chargeable transfer for the purposes of IHTA 1984 if s13 applies.

• Loans to participators.

CAPITAL GAINS TAX AND INHERITANCE TAX
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• Business transferred into a trust

• Accepted that the purpose of the trust structure was to benefit the family by 
passing the business to the children without inheritance tax.

• Tried to unwind on grounds of mistake

• “artificial tax avoidance is a social evil that puts an unfair burden on the 
shoulders of those who do not adopt such measures. In my view this is a 
weighty factor against the grant of any relief”

BHAUR AND OTHERS V EQUITY FIRST 
TRUSTEES (NEVIS) LIMITED AND OTHERS 
[2023] EWCA CIV 534 
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• EBT with a sub-fund for the benefit of a particular employee’s family which 
made loans to the employees.

• Essentially returns of capital to shareholders

• Unlawful capital distributions…

• …and breach of duty.

• “Harsh”…but avoidable.

TOONE AND ANOTHER V W ROSS AND 
ANOTHER [2019] EWHC 2855 
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• Including non-beneficiaries in the exit bonus pool

• MIP participation though a PSC or family trust – which aren’t trust beneficiaries

• Employers' NIC not pre-ordained

• Onshore EBTs

• Individual trustees

• Changes in the group structure post-sale – potential s86 issues

• Lack of awareness that dividends are UK source income

• Benefitting people in the jurisdiction

• Failure to realise that gifted money can’t be returned to the company!

• Falling foul of Part 7A (disguised remuneration)

COMMON MISTAKES
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RECAP: WHY WAS THIS LEGISLATION INTRODUCED?

Before Part 7A…certain earnings out of HMRC’s reach

No earnings charge on X, as EBT is discretionary

No earnings charge on Y or Z, as a loan is not earnings
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PART 7A ITEPA 2003

Overview

• Rules took effect from 6 April 2011

• Where a “relevant third person” takes a “relevant step” pursuant to certain arrangements, 
such as earmarking (X in the above diagram) or making a payment (e.g. by way of a loan) (Y 
and Z in the above diagram), income tax and NICs will arise on the value of the relevant 
step.

• The rules have been drafted so widely that they impact on "regular" incentive arrangements, 
particularly those involving EBTs.

• Exclusions are narrowly drafted and not always straightforward to apply.
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THE DISGUISED REMUNERATION GATEWAY

Is there an arrangement?

• A is an employee or director of B

• There is an arrangement concerning A

• The arrangement provides reward, recognition or loans in connection with A’s 
employment with B (including former and prospective employment).
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ONCE THROUGH THE DR GATEWAY…

• Payment of a sum of money (including by way of loan) – such as a bonus.

• Transfer of an asset.

• Taking a step by virtue of which a person acquires a relevant asset (includes grant of 
options) (554C).

• Making an asset available in a way substantially similar to ownership (554D).

• Continuing to make an asset available to benefit a relevant person two years or more after 
termination of employment, if the asset was made available to benefit that person before the 
date falling two years after termination of employment or office.

• Must be “reasonable to suppose that, in essence” the relevant step is taken in pursuance 
of/in connection (direct or indirect) with the arrangement.

Is there a relevant step?



© 2024 Korn Ferry|

ONCE THROUGH THE DR GATEWAY…

Is the relevant step by a relevant third person?

• DR not confined to EBTs!

• Any person (including, but by no means limited to, an EBT) other than:

• A (unless acting as a trustee)

• B (unless acting as a trustee)

• Any other member of B’s 51% group (unless acting as a trustee or there is tax avoidance)
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IF CAUGHT (AND NO EXEMPTION IS AVAILABLE)

• Charge arises at the time the relevant step is taken on the value of the step.

• Value of relevant step is treated as earnings.

• Value can be reduced where there is consideration given or a double tax charge.

• Tax is payable through PAYE based on a "best estimate" of value.

• Section 554Z4(5) of ITEPA 2003 states that the question of whether or not the value 
of a relevant step is in respect of UK duties is to be determined on a "just and 
reasonable" basis.

• There is no refund of a DR charge on a loan, even if it is repaid.

The charge
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IS THERE AN AVAILABLE EXCLUSION?

• Steps taken under certain tax-advantaged incentive plans.

• Earmarking in respect of share-based awards (or cash based on the value of shares) on a 
conditional deferred basis provided they vest within 10 years and there is a ‘reasonable chance’ 
that the award will be revoked / not become exerciseable (s554J/L). 

• Earmarking in respect of conditional deferred awards dependent on "exit events“ (554K/M). 

• ‘Blind hedging’ (employer obtains EBT trustee’s agreement to satisfy awards over an aggregate 
number of shares (or cash value) in respect of an aggregate number of unnamed beneficiaries).

• But deliberate concealment (calling two employees X and Y) does not work.

• Actual knowledge issues where trustee directors are also company directors.

• No earmarking charge on earmarking immediately preceding a relevant step (hence earmarking 
applied to X in the first slide but not to Y or Z).

• Relief for “un-earmarking” (e.g. failure to vest in a case outside the exemptions).

Main exclusions relevant to share incentive arrangements
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IS THERE AN AVAILABLE EXCLUSION?

• Deferred Remuneration (554H).

• Employee car ownership schemes (s554O)

• Certain loans made on commercial terms – limited to where making loans is in the ordinary course of the lender’s 
business.

CERTAIN TRANSACTIONS UNDER EMPLOYEE BENEFIT PACKAGES (S554G)

• Step not taken under a pension scheme

• Step taken for the sole purpose of a transaction which the 3rd party has with the employee and which is entered into in 
the ordinary course of the 3rd party’s business

If the transaction is not a loan:

• must be part of a benefits package available to a substantial proportion of the employer’s employees, or

• a substantial proportion of the employee’s peers

Terms generous enough that offerees can generally afford to accept.

Majority of employees do not have material interest in the employing company.

No connection with tax avoidance.

Other employment-related exclusions
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MISTAKE 1 

EBT makes loans to employees

• Charge arises on making of loan by the EBT.

• Charge (if not subject to exclusion or relief) is on value of loan.

• No credit if the loan is repaid.



© 2024 Korn Ferry|

MISTAKE 1 
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Solutions

• Normal commercial transaction

• Employee benefit packages
• a substantial proportion of the 3rd party’s business must be making loans to the public

• must be part of a benefits package available to a substantial proportion of the employer’s employees

• not mainly conferred on senior employees

• Loans provided to assist with option exercises are exempt - provided they are 
repaid within 40 days.

• Domestic, family or personal relationships – not explicit as per Part 7, but see 
EIM45030. Unlikely in an EBT context!
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WHAT DOESN’T WORK ANY MORE

Shortcoming in the “payment” relevant step

• Originally, the main relevant step was the payment 
of an amount (including by way of loan) to A by a 
relevant third person

• This was avoided by a loan from B which B then 
assigned to the EBT

• This was rectified in FA 2017 following DOTAS 
disclosures
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WHAT DOESN’T WORK ANY MORE

Reward by reason of Shareholding - Shortcoming in the basic gateway

X argues that the arrangement concerning him provides reward, recognition or 
loans in his capacity as a shareholder in the Employer

5% Sh
ares
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WHAT DOESN’T WORK ANY MORE

The Close Company Gateway - Shareholder benefits via third party

• A is an employee or director of B (a close company) and has a 5% material interest in B as a 
shareholder

• B enters into a “relevant transaction” (typically, a payment to a “relevant third person”)

• A “relevant third person” make a payment (e.g. by way of loan) or confers some other benefit 
on A which derives from the money or asset which is the subject of B’s relevant transaction

• There is a main purpose of tax avoidance

• Income tax and NICs are payable on the value of the payment or other benefit to A
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MISTAKE 2 
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Failure to appreciate that Part 7A has a special definition of group

•A group of companies comprises a principal company and all its 51% subsidiaries, other than 
any which are not effective 51% subsidiaries of the principal company.

•A 51% subsidiary means a company of which the principal company owns (directly or 
indirectly) more than 50% of the ordinary share capital.

•A company is an effective 51% subsidiary of the principal company, if the principal company is 
beneficially entitled to:

• more than 50% of any profits of the subsidiary available for distribution to "equity holders"; 
and

• more than 50% of any assets of the subsidiary available for distribution to equity holders on a 
winding-up.
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MISTAKE 3

EBT earmarks bonuses to employees ahead of payment

• EBT holds surplus cash/shares and wishes to pay bonuses to employees.

• Selection of recipients will be earmarking and trigger a Part 7A charge.

• If no gap…‘simultaneous step’ concession.

• If gap…later relevant step on the transfer of cash overlaps with earlier 
relevant step and therefore relief should be available.

• To avoid having to account for PAYE/NICs early, ensure that both relevant 
steps take place within the same income tax month.
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WITH THANKS TO
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