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Overview

• The 2016 Regulations and disclosure of information

• Freedom of information and public procurement

• Disclosure in procurement litigation

“Should you ever disclose evaluators’ comments?”



Help and Guidance
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Public Contracts (Scotland) Regulations 2015



Freedom of Information 

• Freedom of Information (Scotland) Act 2002

• Environmental Information (Scotland) Regulations 2004

• Freedom of Information Act 2000



FOISA 2002 

• General entitlement – section 1

• Presumption in favour of disclosure – section 2

• Exemptions

– Information otherwise accessible

– ‘Trump’ prohibition on disclosure – s26

– Commercial interests – s33

– Confidentiality – s36



Recent decisions

• Decision 169/2015: Mr Sam Cook and Renfrewshire Council 

(information otherwise accessible; advice and assistance)

• Decision 001/2016: Mr Alan Howard and Moray Council (implied 

confidentiality of tender process upheld)

• Decision 234/2014 Shetland Line (1984) Ltd and Transport 

Scotland (FOI in the context of ongoing litigation)





Disclosure of evaluators’ comments

• The standstill letter – a word of warning

• Voluntary disclosure

• Disclosure prior to proceedings being raised:  

Administration of Justice (Scotland) Act 1972

• Specifications of documents and commission and 

diligence
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