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What level of poor performance would have to be
demonstrated before you can exclude a tenderer? How would
you evidence it, and could you look into other contracts?
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Agenda

Bl \Vhy is poor performance
relevant?

What is “poor performance™?

Practical challenges

Evidencing poor performance
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Why is poor performance relevant?
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Government writes off £1.4bn of PPE
from Covid deal

- -
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" G4S stripped of contract to run
Birmingham prison

-

Post Office finally announces plans to s
ditch Fujitsu after Horizon IT scandal
- P

T U
Some former state employees across the country have been left with no

income this month after the company managing civil service pensions failed
to pay them.

.
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Poor performance as a relevant consideration

A

> Prior experience

> Exclusion grounds
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What is poor performance?
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Regulation 58(8)(g)

2

: o g
The economic operator has shown significant or

persistent deficiencies in the performance of a
3 — substantive requirement under a prior public
contract, a prior contract with a contracting entity ~—_ 4
or a prior concession contract which led to

/

5
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“Economic operator”

Parent
company

Predecessor Consortium
company member

Subsidiary
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“Prior public contract...”

* Types:
— Public contracts
— Regulated utility contracts
— Concession contracts
* Does not include:
— Private contracts
* Locations:
— Scotland
— England and Wales, Northern Ireland
— Any country with which the UK has a relevant free trade agreement

10
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“Significant or persistent deficiencies”

e Oignificant

« failure to deliver or perform

« significant shortcomings of the product or service delivered, making it
unusable for the intended purpose

» misbehaviour that casts serious doubts as to the reliability of the economic
operator

e

» repeated cases of minor irregularities which give rise to doubts about the
economic operator’s reliability

» deficient act
» deficient omission
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“Substantive requirement”

-y -
&%e',,. P “‘,0; ,\06“ “\,\ ‘“\,

e )
weth ‘yﬂv“ R, G w - \
* \\(‘ (\\\\\\\\"‘ \:\::\\\\‘\‘\:‘:\“ . f}‘\r\‘\\\:}‘ AT v og@\v ‘6\"3 030 '\p\”?,‘o 010 ‘S 0
s O W -
oty (‘?3 . 5\““ ROICE 3 Ak \05‘° s 09'
o™ " <G ‘J\ = -s_,"_ e (L)
e L °%cc“;€§f RN I = v@ Cald "3”“ “°‘%°°°9"
307 "‘dc"‘i's c“}ofceﬁe Sp-fct“’ s g\\(’ AS“‘:\ ‘““\\m\um\ 60‘?‘\ 2l O yob \‘9 < ‘
&% tetqrsa- 'reuc Ao sar -\“c‘ O ORDING, TEEY Y @9 \‘3 ‘0°' &"’e
c¥ 20 vl POL” O 5ol 3eDY ipeY- o3 vo CONNEY THRGR N % 04 o
ot xe Yons Vol e s 5000 = e & é 0 \i N 0'
k "’dict‘- net ko o"ci%'phfaeo\o%‘l 5 e W
© ot ﬁ\gg e.s?",gc“wgg or2® £/®) e W
oY 2P oV e OF N -7 ‘.\\o o O .
§ D ce; Qfesfﬁ otdsa Wil @“‘;@%‘é’w“g&\\\gw 05\‘ ‘
OSSR 33 CUR RN e
: 00 30, S Sl SO ;
RO ey SIS s e e e i
i\‘”{)}\‘@ﬁ‘gﬂ 05"3\& %‘%";‘:“?{7’%’ F'“%é%\%‘sicﬁ* o S
2f = 8 O (D ¢ A% (%) Ao |
t)i\?'ﬁ X X%'l = @Qi\e:’ ef. o FTO“ f‘),ﬁ\eshf\,c(ﬁ o “’0\9
;O%‘Soe9 \ rer ‘g,ﬂog]ﬂsh’g\()“ A 508l (\,’P‘) e CT Qo"
oSSR e BIGON W OR, O Neee 5 A
o © R MECE TS SA P e
P iggntge 0 ""‘“&“m%cﬂong 2w W
A e Ve o % d A3t %(% 2 ]
gl f‘ge i yt‘o?\e Qwe““db'\k& ““ o
s Spenia o 3 enpreani o ¥
ot i e s we Tare® u’\ 3
R 36Y aﬁ‘ S s oS
oV o0 10 Fie V“e 9*1 X
et s D‘Oe? 3p co o
h 0( 69\5" :(’ {,9:’ "\‘l\‘\g ' “\\‘ “ ¢0
A\

( v e
> TR T L2 a Ohxe™y ot \Vu m
¥@hot- 13 V0P (of & ystid Lé e 90 g, SCcomll. o X
B B, ROt w‘i SR
R 3008 o“ t“' X 6 0O : 6 S NS ' ]
T CIAE e c"‘s& o Raned T M v e

eral

*No clear definition

*Moot point? If it led to
termination / damages / other
comparable sanction, hard to
iImagine it wasn't substantive
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“Early termination, damages, or other comparable remedy”

Remedies

Early
termination

Service
credit
deductions?

Settlement
agreement?

Partial Court Liquidated
termination awarded damages




Pinsent Masons LLP

A purpose-led professional services business with law at the core

Scenario 1

A settlement agreement states that the supplier accepts no liability and
no fault on the part of the contractor.

Nonetheless, the agreement states that the contract will terminate

early and the supplier will pay a sum to the contracting authority.

Does this count as a “comparable remedy” to early termination and/or
damages?

14



Pinsent Masons LLP A purpose-led professional services business with law at the core

Procurement Act

» The Act does not reproduce the phrase "significant or persistent deficiencies." Instead, Schedule 7 sets out
revised discretionary exclusion grounds for breach of contract and poor performance using notably different
language:

» A discretionary exclusion ground applies to a supplier if the supplier has breached a relevant contract,
and the breach was sufficiently serious.

A breach is "sufficiently serious” if it results in termination (or partial termination) of the contract,
the award of damages, or a settlement agreement between the supplier and the regulated authority.

» Additionally, a new and distinct ground covers poor performance without breach: a discretionary
exclusion ground applies to a supplier if the supplier has not performed a relevant contract to the
regulated authority's satisfaction, was given proper opportunity to improve performance, and failed to
do so.
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Relevance

/1. Contracting authorities have a wide margin of discretion to\

assess relevance and the court’s role is supervisory.

2. In Siemens, the contracting authority decided the supplier’s
previous failure due to software problems was
because, in this procurement, the supplier was proposing to

use a different software developer, software platform and
development process.

3. The court held this was not irrational or a manifest error

Siemens Mobility Limited v High Speed Two (HS2) Limited

\ [2023] EWHC 2768 (TCC) /




Pinsent Masons LLP

A purpose-led professional services business with law at the core
. rﬂ -_— = .

" ¥ _“: ay oy | "
X ] ‘1‘. A\
LRt  (NRYEW , LW

o |

e

[‘ s N
-

Practical issues
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Independence

4 N

1. The contracting authority
of any incident of

poor performance

2. Cannot simply rely on the decision of the
other contracting authority

Delta Antrepriza de Constructii si Montaj v
Compania Nationala de Administrare a
Infrastructurii Rutiere (Case C-267/18)

< 4
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What can you take into account?

* Self-declaration by the bidder that no exclusion grounds apply is only
“preliminary evidence”

* Only realistic evidence you can rely on is references from other
contracting authorities confirming no poor performance by the bidder

* In practice, getting these references may be quite arduous:

— Your procurement documents must require the bidder to disclose
every public contract it has been involved in during the previous 3
years and the contact details for the public body counterparty

— You must then contact every public body and ask them to state
whether there was any poor performance

— Realistic? Proportionate?

* Regulation 61 (means of proof) no specific “hook” for poor performance
but authority has the right to require bidder to supplement such
information under regulation 60 (Single Procurement Document)
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Lack of evidence

 Transparency gap
— No mandatory publication of poor performance
— No centralised performance database
— NDAs / settlements restrict disclosure

* Informal contract management

* N.B.

— Regulation 58(8)(g): requires deficiencies +

consequence &

— No formal action — weak basis for exclusion : j
.
-

» — QOutcome: Difficult to exclude despite known failure ih
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Scenario 2

‘ The papers publicise poor performance under a contract.

This organisation (or part of the organisation) is participating in your
competition.

‘ They have not declared any poor performance.
‘ What can you do?
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Self-Cleaning + Legal basis: Regulation 58(13)(17) Allows
suppliers facing exclusion grounds to demonstrate
reliability

» Supplier must evidence (Reg 58(14)):
» Compensation for harm caused
» Cooperation with investigating authorities

» Concrete compliance and preventative
measures

« Contracting authority assessment (Reg 58(15)):
» Considers seriousness and circumstances

e Qutcome:

L If measures sufficient — supplier must not be
excluded

X If insufficient — supplier remains excluded +
reasons required (Reg 58(16))
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A final thought...
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Conclusion

Exclusion grounds

58.—(1) A contracting authority must exclude an economic operator from participation in
a procurement procedure where the authority has established, by verifying in accordance with
regulations 60 (European Single Procurement Document: use, content and form of the ESPD), 61
(means of proof) and 62 (recourse to e-Certis), or is otherwise aware that that economic operator or
a person to whom paragraph (2) applies has been convicted of any of the following offences

* What level of poor performance would have to be
demonstrated before you can exclude a tenderer?

— Regulation 58(8)(g) exclusion: fact-sensitive,
high threshold; needs significant/persistent
deficiencies & clear consequence (termination,
damages, sanction).

* How would you evidence it?

— With great difficulty without the co-operation of
other authorities and without effective contract
management

— If poor performance not recorded/acted on
during contract, hard to rely on

» Could you “look into” other contracts?
— Yes, but...
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