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Qur guestion today...

‘When is an SOSR dismissal the option to go fore

What are the dos and don'ts¢’




SOSR dismissals?e

« “Catch —all” potentially fair reason for dismissal;
« No statutory definition or guidance;

« The reason must be substantial.

« AND justity dismissal, not a lesser sanction.

« Potentially problematic — subjective interpretation
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The law (1)

* Dismissal for SOSR is a potentially fair reason for
dismissal (s.928(1) (b) ERA1996).

« Burden of proof showing that SOSR is the
sole/principal reason for the dismissal lies with
employer.

 Employers have to act reasonably when dismissing
for SOSR (5.98(4) ERA 1996).
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The law (2)

« Acas Code of Practice on Disciplinary and
Grievance Procedures arguably does not apply to
SOSR dismissals. [Phoenix House Ltd v Stockman and
another UKEAT/0264/15]

« BUT - employer must still be able to demonstrate
that a fair procedure was followed.

« Potential overlap - is it important to properly
characterise the reason for dismissal where 2
options are availablee¢
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No redundancy business reorganisations

Don't try to disguise a genuine redundancy
situation.

Can be used even if the reorganisation is not
essential or crucial to survival of business.

No requirement for substantial advantage to
employer to mitigate consequences of dismissal.

BUT — employer will need to evidence the business
reasons and show these were not trivial.
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Changesto Ts and Cs (1)

Employer can fairly dismiss for refusal to accept
detrimental changes

« Do the imposed duties fall within the scope of the
employment confracte

« Changes must not be imposed arbitrarily or
capriciously but for sound business reason
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Changes to Ts and Cs (2)

« Balancing act of respective needs

* |nferests of the parties may be irreconcilable, but
dismissal still fair in all the circumstances

« Constructive dismissal?




Balancing act factors (1)

« Employer's motives for introducing the changes?
 Employees' reasons for rejecting the m¢

« Was reasonable warning of changes givens

« Clear explanation given of changes and effect?

* Impact assessment undertakene
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Balancing Act factors (2)

e Alfernatives considered?

Voluntary agreement to changes soughte

Reasonable/genuine consultation process?

Majority acceptance?

Stance of recognised frade unions?
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Protecting employers’ interests

Employers enftitled 1o take necessary steps, including
SOSR dismissals to protect commercial intferests against
threats posed by employees’ actions.

3 main motivations behind such dismissals are:
* Protecting confidential information

« Restricting competition
* Preventing reputational damage




“They've got to go” (1) third party
pressure

 Pressure from valued customer/other influential third
party can amount to SOSR

« Reason forrequest largely irrelevant, unless
discriminatory, even if untrue

* Importance of third party's continued business to
employer and seriousness/certainty of threat will be
relevant

* Must however consider injustice to employee and
act reasonably
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“They've got to go” (2) employer Insists

« ‘“there’'s been a breakdown in frust and
confidence”

« "he’s just not the right fit"
« “she’sin prison”
« "it's ok, they're on a fixed term contract”

« “they came as a feam”
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Questions?




Our services

Accredited Community Governance Programmes Redundancy Programmes Commercial and Residential Development
Venture Capital and Equity Investments Business Process Improvement Copyright and Design Rights Stakeholder and
Reputation Management Executive Employment Terminations Planning Permission and Appeals Health and Safety
Compliance Fraud and Asset Recovery Project Evaluation for Funding and Grant Aid Workforce Planning Corporate
Health Standard Implementation Compulsory Purchase and Compensation Proactive Occupational Health Services
Copyright Assignments Management Buy Outs and Buy Ins HR Support Accredited Community Governance Programmes
International Transactions Community Leadership and Management Support Employment Tribunal Advocacy Workplace
Noise Risk Assessment Sickness and Absence Management Group Reorganisations Creative Industries Bespoke Software
Development Property Portfolio Management Mergers and Acquisitions Workforce Re-organisations Corporate
Governance Recovery and Insolvency Health and Well Being at Work Commercial Contracts Waste Elimination Brand
Protection Advising Landlords and Tenants Non-confentfious Construction Contract Negotiations HR Policies & Procedures
TUPE Transfers Fire Risk Assessments Reputation Management Method Statements Employment Contracts Inter-agency
Development Development Finance Mediation Public Sector Property Advice Organisational Development Strategic
Action Planning Corporate Structures Planning Agreements OHAS 18001 Intellectual Property COSHH Assessments
Discrimination Law HR Improvement Strategies NEBOSH Training Change Management ISO 14001 Shareholder

Disputes Compliance Audits Interim Management Due Diligence Unfair Dismissal Claims DSE Assessment Commercial
Property Media Law Secured Lending Lean Operations IOSH Training Infrastructure Support Governance Reviews Talent
Management Joint Ventures Probate Disputes Public Consultation Site Inspections Right fo Buy Schemes Business Disputes
Licensing Leadership Training Grievance Investigations Acquisitions Hosted Services Commercial Leases IT Training Risk
Assessments Commissioning NVQ Training Industrial Relafions CSR Audits Advocacy CIEH Training Injunctions
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