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What is the correct approach to mitigation of loss where there
is a breach of contract following the Supreme Court’s
decision in the “New Flamenco” litigation?

By Elizabeth Blackburn QC
Joint Head of London at St Philips Stone Chambers

1. 1 am talking today on the correct approach to mitigation in the light of the
decision of the Supreme Court in Fulton Shipping Inc v Globalia Business
Travel SAU; The New Flamenco® which raised very interesting issues relating
to when a wrongdoer can obtain credit for a benefit received following his
breach of contract or duty. As we will see, The New Flamenco was a case
concerning the repudiation of a 2-year time charter by the charterer where there
was no substitute market, the shipowner did not (or could not) spot trade his

vessel, but instead chose to sell it after the repudiation.

2. Incases where there is a market, the claimant shipowner is deemed to have taken
advantage of that market whether he has done so or not, and if, for example, he
chooses not to go into the market and makes a consequential loss, that is treated
as an independent business speculation and is not recoverable.? Equally, if he
profits from his speculation outside the market, that sum is not used to mitigate
his damages. But what is the position if at the time of acceptance of the

repudiation there is no available market?

3. A time charter for a particular period (say 2 or 3 years) represents a different
bargain from a six-month charter because of the different nature of the risk each
party is willing to run. In the longer charter, each party takes the risk that the
hire locked in for the fixed term will prove more beneficial or burdensome than

would have been the case had they fixed for a shorter period. The length of the

1[2017] UKSC 43; [2017] 1 WLR 2581, [2017] 2 Lloyd’s Rep. 177.
2 See for example, the well-known decision of Robert Goff J in The Elena D’Amico [1980] 1 Lloyd’s
Rep. 75.

London T: +44 (0)20 7440 6900 | Birmingham T: +44 (0)121 246 7000
Leeds T: +44 (0)113 244 6691 | Singapore T: +65 6808 6161



http://www.st-philipsstone.com/

www.st-philipsstone.com

London | Birmingham | Leeds | Singapore

period for which each party is willing to take this risk is an essential element of
the bargain. One element in determining the rate of hire will be a reflection of
that risk. For these reasons, the length of charters available in the market is an
essential element in determining whether there is an available market for a
replacement charter. The owner cannot replace what he has lost in specie, as
for example, four 6 month charters are not a like for like replacement for a two-
year charter, and his lost contractual rights cannot therefore be valued by
reference to a market in which he can replace them.® The shipping cases to date,
where there is no available market, have proceeded on the basis that the
recoverable loss is the loss of the contractual rate of hire, less the costs of
earning that hire which the shipowner will no longer incur, but spot trades are
normally brought into account as a credit. A number of recent cases have also
dealt with the position where at the time of acceptance of the repudiation there
Is no available market and thereafter a recovering market emerges. I will kick
off by looking at those cases before turning to The New Flamenco.

4. In The Kildare#, the owners had sued in respect of the repudiation by the
charterers of a 5-year consecutive voyage charter after only 13 months had
expired. At the time of acceptance of the repudiation in early 2009, there was
no available market, but it was common ground that one had revived by
February 2010 for the then unexpired period of the charter. The owners argued
that from February 2010, damages should thereafter be assessed by reference to
that available market rate since any alternative employment would constitute
independent speculation. The charterers argued that the later emergence of a
market was only relevant if a reasonable owner would be bound by way of
mitigation to fix on that market. David Steel J rejected the owners’ argument,
saying that where there is no available market at the time of breach, the measure

applied in cases where there is a market does not and cannot arise.

3 See Popplewell J in Spar Shipping A/S v Grand China Logistics Holding (Group) Co Ltd [2015] EWHC
718 (Comm), [220]; [2015] 2 Lloyd’s Rep. 407 at 456.

4 Zodiac Maritime Agencies Limited v Fortescue Metals Group Limited [2010] EWHC 903 (Comm);
[2011] 2 Lloyd’s Rep. 360.
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5. He stated that the fact that a market later emerges for the outstanding balance of
the charter period does not import with it the proposition that a decision not to
take advantage of that market becomes a business decision independent of the
wrongful termination. He went on that “It is simply a matter of chance when the
vessel completes any spot voyages after the termination date. Indeed they may
overrun the emergence of an available market. In short | see no basis for
requiring the owner to go back into the term market at the end of every spot
voyage, or for that matter to disregard short time charters in case the market

for longer charters emerges in the meantime.”

6. David Steel J then considered what income the owners had to give credit for.
On the facts, two spot voyages were performed from January to July 2009 and
thereafter the owners were able to nominate the vessel under a different charter
(the Guofeng charter) which had been concluded before the Kildare charter and
which had longer to run than the Kildare charter. The judge concluded that it
was probable that the Kildare would continue to perform under the Guofeng
charter until after the expiry date of the Kildare charter. The issue was whether
the earnings from the Guofeng charter during this period should be taken into
account in assessing the owners’ 10ss or whether the relevant earnings would be
those available on the market. He found that the cause of the renegotiation of
the Guofeng charter was the termination of the Kildare charter, it was part of a
continuous dealing with the situation in which the owners found themselves,

and the income had to be brought into account.

7. On the expert evidence before him, having recognised that the assessment was
not one that could be made with any great precision, the judge made an
allowance for 10 days p.a. downtime (i.e. the non-trading period of the vessel
allowing for heavy weather, dry docking, breakdown and port delays); and he
then made a further allowance of 1.5% to take into account the accelerated
receipt of income reflecting the three-year yield in US Treasury Bonds. Finally,
he made a further discount of 1.5% to reflect contingent risks of future events
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which would have brought the charter to an end prematurely, such as total loss,

and bankruptcy.

8. The decision in The Kildare was followed by Blair J in The Wren®. Prior to the
decision in The Kildare, the arbitrators in The Wren had made an award in
favour of owners based on (a) their actual loss up to the revival of the market
and (b) the difference between the contract and the market rate thereafter. Blair
J held that the principle was that the owners were entitled to damages such as
would put them in the same financial position as if the contract had been
performed. Where at the date of termination, there was no market for the
unexpired period of the charter, and a market only revived at a much later stage,
it would constitute a departure from principle to assess damages from the date
of the revival by reference to that later market rate rather than by reference to
the owners’ actual loss. However, Blair J went on that “assessment of such
damages is subject to the usual rules, including the principle that where the
owner has unreasonably failed to mitigate its losses, it may not claim its self-
induced loss. The revival of the market is obviously relevant in that regard.
Mitigation apart, the revival of the market at a later date may be a factor to take
into account in calculating future loss if damages fall to be assessed before the
end of the contractual period, but the revival of a market for the then unexpired

period of the charter does not in itself provide the correct measure.”

9. The approach adopted by David Steel J and Blair J in no available market cases
was also followed by Popplewell J in Spar Shipping A/S v Grand China
Logistics Holding (Group) Co Ltd.® On the facts of the case Popplewell J

5> Glory Wealth Shipping Pte Ltd v Korea Line Corporation [2011] EWHC 1819 (Comm), [2011] 2
Lloyd’s Rep. 370.

6 (Supra). Popplewell J again emphasised that where there was no such available market, provided the
course taken by the owner was reasonable, his actual earnings from the subsequent employment are
legally caused by the breach, and the amount by which the actual earnings fall short of the hire which
would have been earned under the broken charter is the measure of loss naturally arising out of the
breach. This part of Popplewell J's judgment was not the subject of the appeal: see [2016] EWCA Civ
982.
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concluded that it was not appropriate to apply the contingencies type discount
and it is not clear from the judgment what discount he allowed for accelerated

receipt of income.’

10. However, there is a possible argument which was raised in The New Flamenco
and which is based on a line of non-shipping cases® (which do not appear to
have been cited in The Kildare, The Wren and Spar Shipping) that if the market
revives for the unexpired part of the charter, when the chartered vessel becomes
free of any obligations which have been secured in reasonable mitigation, the
owners then have a choice of what to do, namely either go into the market or
not; and once there is such a choice, the loss caused by the breach should
thereafter be finally crystallised by reference to the emerged market rate, and if
the owners choose otherwise, that is an independent speculation. It may of
course be difficult to say when the market has clearly emerged. In The New
Flamenco, the Supreme Court were asked to be consider whether the reviving
market cases were correctly decided in the light of these non-shipping cases, but

they did not do so.

11. Turning now to the New Flamenco, in that case, Charterers had agreed a two-
year extension to a time charterparty on 8 June 2007 so that the charter was to
expire on 2 November 2009. The charterers then disputed having made such an
agreement, and maintained that the vessel was to be redelivered on 28 October
2007. The owners treated the charterers as being in anticipatory repudiatory
breach and accepted the breach on 17 August 2007 as terminating the charter.
The vessel was redelivered on 28 October 2007. Shortly before that date, the
Owners entered into a MOA for the sale of the Vessel for the sum of US$23.765

7 In a more recent case, London arbitrators, considering these types of discount, assessed the
contingent risk factor at 4% to which would be added the seven-year US Treasury Bond Rate: see
London Arbitration 29/16 (2016) 966 LMLN 3.

8 Namely Hussey v Eels [1990] 2 QB 227; Downs v Chappell [1997] 1 WLR 426; Blue Circle Industries v
Ministry of Defence [1999] Ch 289; and Primavera Ltd v Allied Dunbar Assurance PLC [2002] EWCA
Civ 1327.
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million. There was no available market in October 2007 for a time charter with
two remaining years to run, and the Owners brought a claim in arbitration for
damages calculated by reference to the net loss of profits which they alleged
they would have earned in the two years between 2007 and 2009, but giving

credit for expenditure saved.®

12. By the time of the arbitration hearing in May 2013, it had become apparent that
as a result of the financial crash there was a significant difference in the sale
value of the Vessel between October 2007 and November 2009; and the
arbitrator found the vessel’s sale value in November 2009 to be only US$7
million. The charterers argued that the owners were bound to bring into account
and give credit for the difference between the sale price in 2007 and the sale
value in November 2009.%° The arbitrator found that the sale was caused by the
charterers’ breach, was in reasonable mitigation of loss, and he declared that the
charterers were therefore entitled to a credit equivalent to the sum of
US$16,765,000 which would have resulted in the owners recovering no
damages for the repudiation. There was no inquiry or findings into what the
owners did with the proceeds of the sale in 2007, nor into the effect of the crash

on the owners.

13. Popplewell J allowed the appeal*!. He stated that there was no single general
rule which determined when a wrongdoer should obtain credit for a benefit
received following his breach of contract or duty, but he considered that a

number of principles could be deduced from the authorities, and he listed a total

% Originally in their Claim Submissions, the owners had included a credit of US$5,145,000 to reflect a
reduction in the re-sale value that the vessel would have had on completion of the charter period
(said to be “for depreciation”), but they then took the point that the drop in the market was res inter
alios acta and irrelevant to assessment.

19 The owners contended that the difference in value was legally irrelevant and did not fall to be taken
into account because before a benefit could be taken into account it had, as a matter of law, to be of
the same nature as the loss claimed which, on the facts of the case, was a loss of an income stream.
Further, the doctrine of mitigation could not apply to the exercise, after breach, of rights which had
been obtained by the innocent party for his own benefit prior to the breach. Alternatively, the benefit
was not sufficiently causally linked to the breach to have been legally caused by the breach.

11[2014] EWHC 1547; [2014] 2 Lloyd’s Rep. 230.
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of eleven. The most important (and controversial) are (a) those relating to the
required causal connection between breach, mitigating step and benefit; (b)
whether credit need be given for an alleged benefit caused by the breach which
is different in kind from the benefit which would have been received under the
contract by the victim of the breach; (c) whether the breach can be sufficiently
causative of the benefit, if the benefit arises from a transaction of a kind which
the innocent party would have been able to undertake for his account
irrespective of the breach; and (d) whether, even if the causation test is satisfied,
it is fair and just for the wrongdoer to be allowed to be given credit for the
benefit.

14. The judge, when considering sufficient causal connection between the breach
and the benefit, emphasised that it is not sufficient merely to show that there is
(a) a causative nexus between breach and mitigating step; and (b) a causative
nexus between mitigating step and benefit. The inquiry is for a direct causative
connection between breach and benefit in cases approached by a mitigation
analysis no less than in cases adopting a measure of loss approach; and benefits
flowing from a step taken in reasonable mitigation of loss are to be taken into
account only if and to the extent that they are caused by the breach.*? It is not
sufficient if the breach has merely provided the occasion or context for the
innocent party to obtain the benefit or merely triggered his doing so. Popplewell
J decided, on the facts found by the arbitrator, that the owners were not required
to give credit for any benefit in realising the capital value in October 2007 by
reference to its capital value in November 2009, because it was not a benefit

which was legally caused by the breach.

15. He emphasised that the owners were not obliged to sell the vessel as a matter of
fact or law; the arbitrator did not find that a failure to do so would have been a
failure reasonably to mitigate loss; and there could be no question of the owners

1211 this context, Popplewell J referred to the decision of the Court of Appeal in Palatine Graphic Arts
Co Ltd v Liverpool City Council [1986] QB 335.
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being obliged to realise the capital value of the vessel by selling it on breach,

however reasonable such a course was from a business point of view.

16. The loss in question which was to be mitigated was the owners’ net loss of
income from the charterparty, and the sale in part mitigated this loss because it
reduced the continuing costs of operating or laying up the vessel. To the extent
that the benefits flowing from the sale comprised such cost savings, there was
no difficulty in treating the causal nexus between breach and that benefit as
established through the mitigating step of selling the vessel. But insofar as the
sale gave rise to a “capital” benefit, it was not caused by the breach, but by the
independent decision of the owners to realise the capital value of their asset.
Although that was a benefit which flowed from the mitigating step of selling the
vessel, it did not satisfy the principle that benefits are only to be taken into
account to the extent that they are caused by the breach. Popplewell J
considered that the difference between the kind of loss and the kind of benefit
was indicative that it was not a benefit which was legally caused by the breach,
notwithstanding that it flowed from a step which was in reasonable mitigation
of the loss caused by the breach. He also emphasised that the difference in the
value of the vessel was caused by the fall in the market which occurred

irrespective of the breach.

17. Further, the effect of the fall in the market on the owners was also not caused
by the breach, it was caused by the owners’ decision to sell the vessel, which
was a decision based on the owners’ own commercial judgment and involved a
risk taken for their account. A sale of the vessel was the kind of transaction
which it was open to the owners to enter into in any event and irrespective of
the breach, and the authorities® indicated that one touchstone of whether a

mitigating step was legally independent of the breach was whether it was one

13 For example, Lavarack v Woods of Colchester Ltd [1967] 1 QB 278.
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which was open to the innocent party in any event.!* The breach had triggered

the sale, but the breach had not caused the gain.

18. Additionally, the capital value of the vessel was a benefit which the owners had
obtained for their own account when they bought it in 2005. They had invested
in an asset, taking upon themselves the risk of fluctuations in its capital value
which would inevitably be affected by the sale and purchase market. They took
the risk as to whether or when to sell. To allow the charterers to take the benefit
of the owners’ decision to sell at what turned out to be an opportune moment in
market conditions would be to allow the charterers to appropriate the fruits of
the owners’ investment in a way which would be unfair and unjust. Popplewell
J considered the position was analogous to the position of a person who received
the proceeds of insurance or a pension following breach, and the policy rationale
for ignoring such benefits articulated in the cases relating to such payments
applied.’® He stated that these types of benefits do not fall to be taken into
account, even where caused by the breach, as it would be contrary to fairness
and justice for the defendant wrongdoer to be allowed to appropriate them for
his benefit because they are the fruits of something the innocent party has done

or acquired for his own benefit.

141f the issue was approached as one of the measure of damage, Popplewell J considered that the
answer was the same. The owners’ contractual rights under the charter were rights to an income
stream, to which attached the obligation to provide the charterers with the use of the vessel. So far as
concerned the capital value of the vessel, the only potentially beneficial change in the owners’
position caused by loss of those contractual rights and concomitant obligations might be a difference
in value between a vessel which was charter free and one which was subject to the unexpired period
of the charter. If it were assumed that it was the sale which crystallised the relevant loss and benefit
from the change in contractual rights, the relevant benefit flowing from the lost contractual rights, in
terms of capital value, would be the difference in value between the vessel being sold in October
2007 for immediate delivery and the vessel being sold at the same date in 2007 but for delivery in
November 2009. The change in capital value consequent upon the drop in the market over the
following two years had nothing to do with the contractual rights which the owners had lost as a
result of the charterers’ repudiation.

15 See, for example, the decisions in Bradburn v Great Western Ry Co LR. 10 Ex 1; Shearman v Folland
[1950] 2 KB 43, Parry v Cleaver [1970] AC 1; and Smoker v London Fire and Civil Defence Authority
[1991] AC 502; Longden v British Coal Corporation [1998] AC 653 and Cantwell v Criminal Injuries
Compensation Board [2002] SC (HL) 1.
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19. However, the Court of Appeal upheld the arbitrator’s decision and allowed the
appeal.’® Longmore LJ considered that Popplewell I’s decision had stemmed
chiefly from the application of his so-called seventh principle, namely that
where the benefit arises from a transaction of a kind which the innocent party
would have been able to undertake for his own account irrespective of the
breach, that was suggestive that the breach was not sufficiently causative of the
benefit. However, Longmore LJ cited various passages from the judgment of
Viscount Haldane in British Westinghouse Electric and Manufacturing Co
Ltd v Underground Railways Co of London Ltd’ and concluded that the
important principle which emerged was that if a claimant adopts by way of
mitigation a measure which “arises out of the consequences of the breach and
is in the ordinary course of business and such measure benefits the claimant,
that benefit is normally to be brought into account in assessing the loss unless
the measure is wholly independent of the relationship of the claimant and the
defendant.” Longmore LJ went on “That should be a principle sufficient to
guide the decision of the fact-finder in any particular case.” Longmore LJ also
considered that this was a sufficient formulation of the causative link and he did
not consider it necessary for the arbitrator to spell out the “somewhat elaborate
principle of causation” which Popplewell J had set out.*®

20. Longmore LJ went on to state that an important question in this area of the law
was whether there was an available market or not. In a case involving a hire
contract, where there was no available market, the prima facie measure of loss
for the innocent shipowner was the difference between the contractual hire and
the cost of earning that hire (crew wages, cost of fuel etc) but it will not usually
be reasonable for the shipowner to claim that measure if he is able to mitigate
that loss by trading his vessel if opportunities arise. If he does so trade, he may

1612015] EWCA Civ 1299, [2016] 1 Lloyd’s Rep. 383; [2016] 1 WLR 2450.

1711912] A.C. 673.

18 Longmore LJ had in fact described Popplewell J's treatment of causation as an “illuminating
analysis” in the earlier decision of the Court of Appeal in Swynson Ltd v Lowick Rose LLP [2015] EWCA
Civ 629, [17]; [2016] 1 WLR 1045, 1052.
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make additional losses or additional profits but, in either event, they should be
taken into account. The owner is not speculating on the market, as he would be
if there was an available market of which he chooses not to avail himself. He
stated that the owner “is just bringing into account the consequences of his
decision to mitigate his loss and those consequences will “arise”, generally
speaking, from the consequences of the breach. That is why the arbitrator relied
on the first instance decisions in The Kildare and The Wren.”

21. Longmore LJ went on (again in the context of cases where there is no available
market) that as well as spot chartering a vessel, an owner may equally decide to
mitigate his loss by selling the vessel. He stated: “If so, it is not difficult to see
why the benefit (if any) which an owner secures by selling ... should not be
brought into account just as much as benefits secured by spot chartering the
vessel during the unexpired term of the time charter are ... to be brought into
account. Nor is there any reason why the value of that benefit should not be
calculated by reference to the difference between the value of the vessel at the
time of sale and its value at the time when (in a falling market) the charterparty
was due to expire. ... The doctrine of mitigation may, indeed sometimes require
an owner to sell the vessel he has hired out to a hirer or a charterer if the
relevant chattel is returned early, if that is the position, the owner will ... only
recover the amount of hire after he has given credit for the sale price he could
have obtained if he had sought to sell after the breach. (In this respect, it should
be noted that Longmore LJ was unable to give an example of a case where the
owner of a time chartered vessel was required on an early redelivery to sell the

vessel in reasonable mitigation.°)

22. In his judgment, Christopher Clarke LJ agreed that in a case where there was an

available market, the innocent owner does not need to sell his vessel, nor does

1% He referred to Bulkhead Ltd v Rhodia Organique Fine Ltd [2008] EWCA Civ 1452; [2009] 1 Lloyd’s
Rep. 353 which related to a repudiated lease of containers storing corrosive chemicals which would
have been scrap at the end of the term, and the issue was what the claimant should have done on
acceptance of the repudiation and whether it was unreasonable not to have sold them.
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the law contemplate that he should or will. But if there is no available market,
the position is different, and Christopher Clarke LJ went on that “The owner
cannot secure a substitute charter immediately. The measure of his continuing
loss as a result of being deprived of the vessel will depend on a number of factors
of which the availability of a substitute charter from time to time will be one. It
may be, as in this case, that, on account of unusual features of the market, the
reasonable thing to do is to sell the ship. If so, there seems to me no sound
reason not to take into account the benefit of a sale made at the top of a falling
market when it is that very sale which was both the cause of the benefit and the
act of mitigation- a circumstance which precludes it being treated as res inter

alios acta.”

23. Finally, Longmore LJ commented on the issues of fairness and justice which
had been considered by Popplewell J and stated “It is true that this thinking
underlies some of the authorities. For example, a defendant is not entitled to
require insurance payments or pension payments, to which an employee has
contributed to be taken into account ... But it is hardly a principle of law which
must be followed in all cases. ... It was, in the end, considerations of fairness
and justice that persuaded the arbitrator that, when he looked at the case as a
whole, the Owners had made a considerable profit from the action they took by
way of mitigating what would otherwise have been an undoubted loss. That
profit arose from the consequences of the breach and should therefore be
brought into account. It also seems to me that this conclusion is consistent with
the recent cases of the highest authority such as The Golden Victory?° and
Bunge v Nidera?! ... which have ... emphasised the importance of the

compensation principle ...”

24. It should be noted that if the decision of the Court of Appeal was correct, and if
the sale/purchase market had in fact risen after October 2007, the charterers

20 Golden Strait Corp v Nippon Yusen Kubishka Kaisha [2007] UKHL 12; [2007] 2 AC 353; [2007] 2
Lloyd’s Rep. 164
21 Bunge SA v Nidera BV [2015] UKSC 43; [2015] 2 Lloyd’s Rep. 469
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(facing a claim where the actual loss prior to mitigation was a loss of two years’
charter revenue) would have instead found themselves liable for the owners’
inability to take advantage of that rise in the capital value of the ship. Most
charterers in October 2007 who were considering termination of a time
charterparty would not have envisaged such financial exposure as being a likely

outcome of their breach, nor, I think, would most shipowners at that date!

25. The Supreme Court gave its judgment on 28 June 20172?, and found in the
shipowner’s favour. Lord Clarke (with whom Lord Neuberger, Lord Mance,
Lord Sumption and Lord Hodge agreed) preferred the reasoning of Popplewell
J, and concluded that on the facts the fall in value of the vessel was irrelevant
because the owners’ interest in the capital value of the vessel had nothing to do
with the interest injured by the charterers’ repudiation of the charterparty. This
was not because the benefit must be of the same kind as the loss caused by the
wrongdoer, but rather the essential question was whether there was a sufficiently
close link between the loss and the benefit and not whether they were similar in
nature. The relevant link was causation and the benefit must have been caused
either by the breach or by a successful act of mitigation. Lord Clarke considered
that difference in kind was too vague and potentially too arbitrary a test, but he
agreed with Popplewell J that such a difference in kind may be indicative that

the benefit is not legally caused by the breach.

26. The Supreme Court concluded that the alleged benefit (the alleged avoided loss)
was not caused by the repudiation of the charterparty. The repudiation resulted
in a prospective loss of income for a period of about two years. The vessel could
have been sold during the term of the charterparty, and if the owners decided to
sell, whether before or after termination of the charterparty, they were making
a commercial decision at their own risk about the disposal of an interest in the
vessel which was no part of the subject matter of the charterparty and had

nothing to do with the charterers. The analysis was the same even if the owners’

2212017] UKSC 43; [2017] 1 WLR 2581; [2017] 2 Lloyd’s Rep.177
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commercial reason for selling was that there was no work. At the most that
meant that the premature termination was the occasion for selling the vessel: it
was not the legal cause of it. There was equally no reason to assume that the
relevant comparator was a sale in November 2009 as a sale would not have
followed from the lawful redelivery at the end of the term, any more than it
followed from the premature termination in 2007. As Lord Clarke stated, “the
causal link failed at both ends of the transaction”; and the absence of the
relevant causal link was the reason why the owners could not have claimed for
a difference in the value if the value had risen between the time of the sale in
2007 and November 20009.

27. Neither was the sale of the vessel an act of successful mitigation. If there had
been a market, the loss would have been the difference between the charterparty
rate and the assumed substitute contract rate, and the sale of the vessel would
have been irrelevant. In the absence of a market, the measure of the loss was the
difference between the contract rate and what was or ought reasonably to have
been earned from employment under shorter charterparties. The relevant
mitigation in that context is the acquisition of an income stream alternative to
the income stream under the charterparty. The sale was not an act of mitigation

because it was incapable of mitigating the loss of the income stream.

28. However, Lord Clarke in a somewhat unclear obiter passage did accept that the
sale of the vessel might be of relevance for some purposes. For example, he
said, if the vessel had been sold one year into the two-year period when it would
have been employed under the repudiated charterparty, that would shorten the
period during which the owners could claim to have lost the income stream
under the old charterparty and therefore the period during which there was a lost
income stream to mitigate. This is difficult to understand: if the sale is irrelevant
for purposes of mitigation as Lord Clarke had found, why should it assume some
relevance if it happens later down the line? The loss of income under the two-

year balance of the charter should remain the same whenever it is sold.
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29. Lord Clarke went on that if it could be shown that the owners received less for
the vessel than they could have done by selling it with the benefit of what
remained of the old charterparty, (i.e. the second year) the difference might be
recoverable on the basis that the effect of the sale would be to capitalise the
value of a year’s hire payments. He appears to be saying that if the owners could
show that they would have sold the vessel under charter and would have realised
more for it than they did by selling it outside the charter, then that loss is
recoverable, subject to issues of remoteness. But Lord Clarke again concluded
that none of these considerations would make the sale of the vessel itself an act
of mitigation. It would simply be the exercise of the owners’ proprietary right
which they enjoyed independent of the charterparty and independent of its
termination. If that is right, then query the relevance of this point as well to the

loss calculation %

Conclusion:
30. The decision of the Supreme Court makes it clear that causation is the key, the

essential question is whether there is a sufficiently close link between the loss
and the alleged benefit and not whether they are similar in nature, and the
alleged benefit must have been caused either by the breach or by a successful
act of mitigation. In wrongful termination of charter cases, the relevant act of
mitigation is the acquisition of an income stream. In this regard, it appears that
the starting point is to consider the actual loss in question, then consider the
benefit and identify whether the benefit is an alternative to that which was to be
provided under the contract. If it is, then the indicators are that it will probably
need to be taken as a credit against the loss. A difference in kind, however, may

be indicative that the benefit is not legally caused by the breach.

3 In considering the decision in the Supreme Court and in my Conclusion section, | have been
particularly assisted by a talk on the topic presented by William Hooper of St Philips Stone who was
one of the juniors for the successful shipowner in The New Flamenco in the Supreme Court.
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31. However, the decision also leaves a number of questions unanswered, in
particular, the extent to which a benefit of different kind can ever mitigate a
loss; and whether considerations of justice, fairness and public policy have a
role to play and may preclude a defendant from reducing his liability even where

causation is established.

32. Finally, it should be noted that there may be a potential argument in future cases
involving a sale of a vessel in similar circumstances that the sale price itself
includes a figure reflective of the estimated income earning capacity of the ship
until the end of its working life, including the next 2 years of income earning
capacity, and if that 2 year figure can be reasonably calculated/estimated by
means of expert forensic accounting or other evidence, it may be possible for a
charterer to show that a part of the sale price received has in fact taken into
account the next 2 years of income earning capacity following the sale, and a
credit should therefore be given for at least that part of the sale price, albeit not
the whole sale price. In the New Flamenco that point does not appear to have
been argued but that may be because the shipowner had already allowed some

form of credit as set out in footnote 9 above

January 2018
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The YUSHO REGULUS/COAL HUNTER (ongoing): acting for the owners of YR in this case concerning the interaction between the wash

London T: +44(0)20 7440 6900 | Birmingham T: +44 (0)121 246 7000
Leeds T: +44(0)113 244 6691 | Singapore T: +65 6808 6161




www.st-philipsstone.com

London | Birmingham | Leeds | Singapore

of COALHUNTER at a berth in Brazil. Claims in excess of US$50 million and involving complex hydrodynamic expert issues.

The MOL COMFORT (ongoing): instructed in this very large scale marine casualty involving a laden container ship which split in two off
Socotrain June 2013.
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The ROCKNES (2009 to 2011): complicated salvage case dealing with the valuation of a rock dumping vessel and the assignment of an
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Micoperi 30 (2008): substantial Commercial Court dispute relating to the pulling over of an offshore structure during installation in
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breach of confidentiality issues in Superyacht dispute during Spring 2008.
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Appeal.
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expert issues relating to naval architecture, hydrography, meteorology and geo-technology.
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