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01 Mental hea,lthin the workplace



Understanding mental health

. (
Mental health includes Mental health problems Good mental health is a )
emotional, can happen suddenly, state of wellbeing in
psychological and build up over time, be which every individual l
social wellbeing. It hidden and hard to spot realises their own
affects how we think, feel and fluctuate over time potential, can cope with

the normal stresses of
life, can work productively
and fruitfully and is able

and behave (Acas)

to make a contributionto -

their community (WHO) "
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Recognising the signs of a mental health problem

Appearing Being late to Frequent Deterioration Reduced
tired, anxious work sickness in standard of focus
or withdrawn absences work
Forgetfulness Changes in Loss of Low mood/
usual interest in irritability ’ .
behaviour tasks
previously e * o
enjoyed | ‘ %
O " o™

L R ” L
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Legislation and guidance

Employers have a duty of A mental health problem can, @ The EHRC’s Employment 3

care to protect the safety of but will not necessarily, Statutory Code of Practice

their employees under amount to a disability for the offers guidance on the duty to

common law and the Health purposes of the Equality Act  make reasonable adjustments. _

and Safety at Work Act etc 2010. Employers may have a  Acas has produced guidance . .

1974. This includes physical duty to make reasonable on reasonable adjustments for

and mental wellbeing adjustments for disabled mental health and on ‘

employees managing work-related stress. '

The HSE has also produced
guidance on mental health '
conditions, work and the

workplace
..uuoooi."'

i g
o

. ' & 2
6 White Paper Conference | Mental Health CMS Cameron MeKenna Nabarro Olswang LLP


https://www.equalityhumanrights.com/en/publication-download/employment-statutory-code-practice
https://www.equalityhumanrights.com/en/publication-download/employment-statutory-code-practice
https://www.acas.org.uk/reasonable-adjustments-for-mental-health
https://www.acas.org.uk/reasonable-adjustments-for-mental-health
https://www.acas.org.uk/managing-work-related-stress
https://www.hse.gov.uk/stress/mental-health.htm
https://www.hse.gov.uk/stress/mental-health.htm
https://www.hse.gov.uk/stress/mental-health.htm
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Obtaining medical information

In conversation Occupational health GP/ consultant

» Open conversations about mental * An opinion from an independent » Seeking a medical report from the
ill health can be difficult but are an medical specialist is usually most employee’s GP or consultant is
important part of managing the help in informing an employer’s another option but their advice will
issues approach not be independent

» Considering options and seeking Where OH’s advice is ambiguous, » GP reports often take longer, and
the employee’s view can allow the employer should seek employers must comply with
employers to take a more informed clarification AMRA 1998 (e.g. by obtaining the
approach where problems persist « Employers should beware of employee’s written consent to the

2 following OH advice “unthinkingly” preparation of the report)
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Commonalities

STEPS COMMON TO THESE ISSUES, INCLUDE:

Follow the relevant internal policy — if one
applies. Consider carrying out a (stress)
risk assessment

Discuss the issue with the employee, listen
to their views and provide support

Seek medical advice. Where it's
ambiguous, seek clarification

Where an employee refuses to cooperate
with a request to obtain medical
information, or there is no meaningful
medical information, proceed with caution
based on the evidence available. Internal
processes need not be paralysed

Document decisions and steps taken
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and differences

DIFFERENCES:

Consequences and legal risks will vary
(e.g. underperformance could result in
dismissal although poor handling of any
internal process could result in personal
injury (psychiatric harm) claims)

Mental health problems will differ from
person to person. Managers should
consider past performance and whether
behaviour is unusual

Different considerations may apply
depending on the sector in which the
employer operates, and the regulatory
landscape

CMS Cameron McKenna Nabarro Olswang LLP
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Question 1 - To what extent should
you consider an employee's
mental health when evaluating
underperformance? ™"
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Underperformance

POLICY? QUESTIONS TO ASK

i Follow any capability procedure. Give timeframes for | i — Is performance really the issue?
' support / improvement before moving to formal ' _  Has adequate support been

. action. Consider whether any aspects of the policy i | provided?

' should be adjusted to take account of mental ill .

Lo L ] . be deferred while attempts are

| made to obtain medical
CONSULT/SUPPORT evidence?

health (e.g. longer timeframes etc). —  Should the performance process '

Explore the reasons for poor performance,

particularly when a mental health problem is i LEGAL RISKS

known or suspected. S
Discuss the concerns with the employee and . —  Unfair/ constructive dismissal
consider and agree on any additional support. ' — Discrimination arising from :
Consider and implement any reasonable | disability |
adjustments and allow time for improvement i — Failure to make reasonable i

Dolan v Chief Constable of .
before taking formal action. i adjustments (inc avoiding

Avon and Somerset
Constabulary (2006)

Sinclair v Governors of Bishop
of Llandaff Church in Wales
High School (2015)

CASE LAW

Monitor and review the effectiveness of those dismissal)
adjustments. Make changes as necessatry. — Personal injury

If the problems persist, then formal action is more
likely to be necessary/ justified.
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Underperformance — key points Q-

| Mental health is a relevant consideration for determining appropriate
. support and also whether it is necessary to make reasonable
. adjustments for an underperformer

o m o o o e D EE R R EE R R R R R R M M M R M M R R M M R R M M R R e R R e e e e Em oy,

:' Mental health should not be a reason not to tackle, or an excuse for,
' poor performance

N e e e e e e e e e e e —_E—_E—_E—_— e _E—_ e _E—_E e —_—_ e € __E € _E e M e e e /
- Tttt TT T Tem T e m T R \
+ Cases of underperformance should be considered on a case by case !
! basis — it may sometimes be appropriate to exercise greater leniency |
N e e e e e e e e e e e —_—E—_E—_E_— e _E_E_E e e _E—_E—__ e _ e € __E Y _E e M € e e e 7/

o m o o e o e O R EE EE R R R D R R EE R M R M M M R M M M R M M R R M M R R e R e R e e e e oy,

:' Where there is a lack of meaningful medical information, employers \:
' may need to adopt a pragmatic approach :
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Question 2 - To what extent should
you consideran employee's
mental health when evaluating
grievances? —
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3
[

Piepenbrock v London School of
Economics and Political Science
[2018]

Private Medicine Intermediaries
Ltd and others v Hodkinson
(2016)
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CASE LAW

Grievances

POLICY?

Follow any grievance procedure as well as the Acas Code
of Practice on disciplinary and grievance procedures.

Consider modifications to the procedure such as allowing
the employee to be accompanied by a relative or agreeing
to adopt a written procedure.

— Mental health may be a factor in workplace disputes.

— Aim to address problems early to avoid an escalation
of the issue, and consider what additional support an
employee may require during the procedure and
afterwards (e.g. counselling).

— Grievances can be very stressful. An employer should
carefully balance the employee’s wellbeing and the
need not to delay a procedure unnecessarily to avoid
exacerbating mental health symptoms.

— Take care with the tone, content and timing of any
correspondence.

QUESTIONS TO ASK

— Should any other internal
procedure (e.g. performance
management) be delayed while
a grievance is considered?

— Should the grievance procedure i
be delayed while attempts are |

made to obtain medical
evidence?

— Are the issues serious enough

' tojustify progressing a

: grievance while the complainant
| is off sick?

__________________________________

'— Disability related discrimination |
'— Personal injury |

__________________________________


https://www.acas.org.uk/acas-code-of-practice-for-disciplinary-and-grievance-procedures/html
https://www.acas.org.uk/acas-code-of-practice-for-disciplinary-and-grievance-procedures/html

Grievances — key points

’_—_—_—_—____-_—_-—_—_—_—_—_—_—_—_—_—__—_-—_—_—_—_—_—‘

- Mental health may mean that an employer needs to adapt its \:
- standard grievance procedure !

—— e - o O D R R R M M R R M M Em R M R R R M M Em R M M Em R M M R R M R M R e e e Em o

1 0 o o

' An employer may need to consider providing extra support, more !
' frequent contact, allowing communications in writing or an alternative |
' Companlon at the grievance hearing )

—— e o o O D R R R M R R M M R R M M R R M M Em R M M Em R M R M R M R e Em e e e Em

:' An employer may also need to consider how it communicates the !
! grievance outcome to the employee — are they more vulnerable and |
' |s It possible their emotional reaction may be stronger? )

o m o e EE O EE EE EE R EE R R R R R R M M M R M M R R M M M R M M R R e R e e e e Em oy,

\
:' Where there is a lack of meaningful medical information, employers !
! need to adopt a sensitive and more considered approach !

—

-~

.|
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Question 3 - To what extent should you
consider an employee’s mental health
when recommending a susper'rsmn’?
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Suspension

POLICY? QUESTIONS TO ASK
Suspension is usually addressed in a disciplinary — Is suspension really necessary?

policy and procedure. Consider any necessary i o What is the likely impact of

adjustments to the procedure where a mental health suspension on the employee’s i
problem is known or suspected. mental health? :

i — What can be done to protect the
CONSULT/SUPPORT ! employee’s mental health during
T T T e e T T : ension?
Suspension can affect mental wellbeing. It could suspenst
lead to a new mental health issue arising or an

existing one returning or getting worse.

An employer can prevent mental health issues
arising or getting worse by communicating
clearly, making clear that suspension is a neutral
act and that no decision has yet been taken,
maintaining regular contact and keeping the
suspension as short as possible. Any decision to
suspend, and the employee’s mental health,
should be regularly reviewed.

Suspension letters should signpost to available
support e.g. an employee assistance
programme.

____________________________________

LEGAL RISKS

— Breach of duty of mutual trust
and confidence (constructive
dismissal)

' _ Unfair dismissal i

MJ Taplin v Freeths (2020)

Sansome v Leicester City
Council (2015)

— Discrimination arising from
disability
— Personal injury

CASE LAW
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o m o o o O R R R R M R M R R M M R R M M R R M M R R M M M EE e e e e e e mm

:' Mental ill health may mean that suspension has a greater impact on
' the employee

-—e— = ==

—— e R R M M M R M e e M M M R M M M M e e e M M M M M R M e e M M M M M R e e e ey,

:' An employer should avoid making stereotypical assumptions about
' an employee’s likely behaviour based on limited knowledge of a
I mental health condition (e.g. they are more likely to be aggressive)

e o e - - -

—————————————————————————————————————————————————————

o W e e e e e e e M e M R M e M R M e M R M e M e M e M e M e M e M e e e e e e e e e oy,

[ Where the potential risks are significant, an employer may be

. justified in erring on the side of caution and taking a decision to
. suspend, with appropriate wellbeing safeguards, even in the

. absence of meaningful medical information

—— - -
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Summary

Q. To what extent should you consider an employee’s

when evaluating (1) , (2)
, or (3) recommending a —in the
absence of meaningful ?

A. This will vary depending on the nature and extent of the
mental health problem, the other evidence available and the
legal risks involved.

An employee’s mental health should always be considered, but
the existence of a mental health problem should not prevent an
employer from following workplace procedures and making "
managerial decisions when problems arise. A lack of ’ |
meaningful medical info should not be a barrier either, althoug

. . .. - -
generally necessitates a more cautious approach and is likely Y ' % ¥
to involve a more protracted process in order that the legal 10
risks are appropriately managed. ST YE RN N . ' ' '

" i 4
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Questions?

Gillian MacLellan
Partner, Glasgow
T +44 141 304 6114
E Gillian.MacLellan@
cms-cmno.com
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€MS Law-Now™

Your free online legal information service.

A subscription service for legal articles on a variety of topics delivered by email.
cms-lawnow.com

The information held in this publication is for general purposes and guidance only and does not purport to constitute
legal or professional advice. It was prepared in co-operation with local attorneys.

CMS Legal Services EEIG (CMS EEIG) is a European Economic Interest Grouping that coordinates an organisation
of independent law firms. CMS EEIG provides no client services. Such services are solely provided by CMS EEIG’s
member firms in their respective jurisdictions. CMS EEIG and each of its member firms are separate and legally
distinct entities, and no such entity has any authority to bind any other. CMS EEIG and each member firm are liable
only for their own acts or omissions and not those of each other. The brand name “CMS” and the term “firm” are used
to refer to some or all of the member firms or their offices; details can be found under “legal information” in the footer
of cms.law.

CMS Locations

Aberdeen, Abu Dhabi, Algiers, Amsterdam, Antwerp, Barcelona, Beijing, Belgrade, Bergen, Berlin, Bogota,
Bratislava, Bristol, Brussels, Bucharest, Budapest, Casablanca, Cologne, Cucuta, Dubai, Duesseldorf, Edinburgh,
Frankfurt, Funchal, Geneva, Glasgow, Hamburg, Hong Kong, Istanbul, Johannesburg, Kyiv, Leipzig, Lima, Lisbon,
Liverpool, Ljubljana, London, Luanda, Luxembourg, Lyon, Madrid, Manchester, Mexico City, Milan, Mombasa,
Monaco, Munich, Muscat, Nairobi, Oslo, Paris, Podgorica, Poznan, Prague, Reading, Rio de Janeiro, Rome,
Santiago de Chile, Sarajevo, Shanghai, Sheffield, Singapore, Skopje, Sofia, Stavanger, Strasbourg, Stuttgart, Tel
Aviv, Tirana, Vienna, Warsaw, Zagreb and Zurich.
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