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Back to basics
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Rules for frameworks in Art 33

Identification of

: CAs: note recital
Note recital 62 60

Limited duration: 4 years

No nhew economic Framework should set out
operators: note clearly how the EAs will be
recital 60 chosen for call-offs

Should be non- . ”
obligatory: note No “improper use” or
recital 61 distortion of competition
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Contract notice requirements

e Article 49 — required information in Annex V,
Part C

e Estimated total order of magnitude of the
contract (s)

* In the case of a framework agreement...as far
as possible, indicate the value or the order of
magnitude and the frequency of the contracts
to be awarded
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Estimating the value of the framework

* Article 5(5): With regard to framework
agreements and dynamic purchasing systems, the
value to be taken into consideration shall be the
maximum estimated value net of VAT of all the
contracts envisaged for the total term of the
framework agreement or the dynamic purchasing
system.
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Case C-216/17 Autorita Garante della
Concorrenza e del Mercato
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Case C-216/17 Autorita Garante della
Concorrenza e del Mercato

Regional public bodies obliged to purchase as a
group through CPBs

ATl Markas awarded a 9-year
contract for sanitation, collection

and waste by Lake Garda regional Contract lasted until

authority on 4 Nov 2011 PAOPAL

“Extension clause” in contract
allowed identified bodies to
request ATl Markas to provide
services on identical conditions;
would be independent contractual

relationship
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Valcamonica regional
authority procured
services in December
2015 until 2021




Grounds of challenge and the issues

Challenge brought by (1) incumbent supplier and
(2) the Competition and Markets Authority of Italy

Breach of
procurement AND
competition law

Challenge to “framework” AND
“extension contract”

Qu 1: do the CAs
need to be direct

signatories to the
FA?
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Qu 2: do the
guantities need to
be determined?




Do the CAs need to be direct parties to the FA?

Objective of streamlining public
purchasing & economies of scale

Canbein FA or
another doc but
must be
transparent and
legally certain

Purpose of FA is
to allow other
CAs access

Must appear as a potential beneficiary
from the date on which the FA is
concluded

ONCKTON
CHAMBERS www.monckton.com +44 (0)20 7405 7211



Must maximum volume of supplies be
determined from the outset of the FA?

Article 5(5) obligation: “imperative” to
state total quantity

Once maximum is
reached, “the
agreement will no
longer have any
effect”

Obligation of
“best
endeavours”

Important for transparency and prohibition
on improper use or distortion of competition
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Case C-23/20 Simonsen & Weel,
CJEU decision of 17 June 2021
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lvar the Boneless
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Case C-23/20 Simonsen & Weel,
CJEU decision of 17 June 2021

Tender documents had
Contract notice: 4 year FW, Contract notice: no estimate of estimates of expected
single operator, Jutland + S. likely/max value for main quantities (“the actual
Denmark as optional contract or option consumption may prove to be
higher or lower”)

Tender documentation:

Annex with 51 different lines of - No obligation to buy under
goods, with expected annual the FW and not exclusive
consumption for each item and

) - Estimates were indicative as
each region

operating situation might
change
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Grounds of challenge and the issues

Challenge brought by an unsuccessful tenderer

FW entered into with successful tenderer

Challenge to failure to indicate Challenge to failure to state a maximum:

in the contract notice itself the estimates in the tender docs were
estimated quantity or value of expressly not binding

supplies

Qu 3: does a

Qu 1: does the Qu 2: does the flfllurehme;n that
contract notice maximum value t e'?le alsd'een an
need to state an need to be llegal direct

estimated value? stated? award which can
be annulled?
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Must CA indicate the estimated AND
maximum value/quantity of supplies?

Article 5(5) obligation: “imperative” to
state total quantity

Estimated quantity /
Rules on contract value AND maximum

notices not clear but quantity / value are of
literal interpretation considerable importance

is not conclusive to potential tenderer

CA who is party to the FW MUST indicate in
the FW the estimated AND maximum
quantity / value
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CJEU observations on the obligation

FW can be amended inmi;(t\éﬂtijr? Eggtkr)aect Can be limited to
under Art 72 global indications

notice or specs

So can specify
separate estimates
for CAs with option to
purchase under FW

CA may(but is not
required) to subdivide
global indications
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Consequences of breach

CJEU held that remedy of .
ineffectiveness was not Failure was

available sufficiently
perceptible
to economic

operator

Challenger argued Whol:ad to
S

considered
as “warned”

Remedy is
directed at
“illegal private

contract”

Would be
disproportionate

I defective contract notice
meant the FW had not
been advertised and
should be declared
ineffective
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Questions left unanswered
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Stages and grounds of challenge

At point of During

publication performance

4 N\ 4 . . )
Injunction to prevent
How have global / breach / declaration of
individual max values exhaustion / challenge
been calculated? to amendment to
increase max value
\_ J \_ J
4 N\ 4 )
Query how it will be Illegality of purchases
- after FA
monitored — adequate 5
and transparent? exhausted? Does
' contract address this?
. J . J
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Will the UK apply this judgment?

* Useful summary of legislation and principles in

judgment of Green LJ in Lipton & Anor v BA City Flyer
Ltd [2021] EWCA Civ 45

 The meaning and effect of the measure should be
determined by reference to case law of the CJEU
made prior to 11 pm 315t December 2020

 The CA can depart from any retained CJEU case law
or any retained general principles: see Tunein Inc v
Warner Music UK Ltd & Anor [2021] EWCA Civ 441
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