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What counts and will sway 
the court over pre and post-
nuptial agreements?
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NA v MA [2006] EWHC 2900 (Fam)
RBS v Etridge (No 2) [2001] 2 FLR 1364

[7] Here , as e l sewhere in the law, equ i t y supp lemen ted the common law. Equ i ty

ex tended the reach o f th e law to o the r unaccep tab l e fo rms o f pe r suas ion . The

law w i l l i n ve s t i ga t e the manner in wh ich the in t en t ion to en t e r in to the

t ran sac t ion was secured : “how the in t en t ion was produced” , in the o f t repea t ed

words o f Lord E ldon LC, f rom as long ago as 1807 (Huguen in v Base l e y (1807 )

14 Ves 273 , 300 ) . I f the in t en t ion was produced by an unaccep tab l e means ,

the law w i l l no t pe rm i t the t ran sac t ion to s tand . The means used i s regarded

as an exerc i se o f improper or 'undue ' in f lu ence , and hence unaccep tab l e ,

wheneve r the consent thus p rocured ough t no t fa i r ly to be t rea t ed as the

expre s s ion of a person ' s f ree w i l l . I t i s imposs ib l e to be more prec i se or

de f in i t i v e . The c i rcums tance s in wh ich one person acqu ire s in f l uence ove r

ano the r, and the manner in which in f l u enc e may be exe rc i sed , va ry too w ide ly

to pe rm i t o f any more spec i f i c c r i t e r ion .
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NA v MA [2006] EWHC 2900 (Fam)
RBS v Etridge (No 2) [2001] 2 FLR 1364

In NA v MA Baron J said:

I have to be satisf ied that this Wife's will was overborne

by her Husband exercising undue pressure or influence

over her.
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What might constitute undue pressure?
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The Cayman Islands
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Radmacher (formerly Granatino) v Granatino 
(pre-nuptial contract) [2010] UKSC 42

The court should give effect to a nuptial agreement that

is freely entered into by each party with a full

appreciation of its implications unless in the

circumstances prevailing it would not be fair to hold the

parties to their agreement.
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The Radmacher Test:

For a court to give effect to a nuptial agreement it 
must satisfy three criteria:

1. it must be 'freely entered into by each party'; 
and

2. each party must have had 'a ful l appreciation of 
its implications'; and

3. it must not be unfair to hold the parties to the 
agreement.
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Lack of time?

Does this equate to undue 
pressure?
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No!
• K v K (Ancillary Relief: Prenuptial Agreement)

[2003] 1 FLR 120, the wife was held to an

agreement she signed three days before the wedding

• Versteegh v Versteegh [2018] EWCA Civ 1050,

[2018] 2 FLR 1417 , the pre-nuptial agreement was

upheld, and it was signed just one day before the

wedding
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BI v EN
• the marr iage was about 21 years long; 

• three ch i ldren; 

• both part ies were French;

• prior to the marr iage, the part ies moved to Hong Kong and 
entered into the agreement before a French consular;

• the part ies then moved to London and the husband co-founded 
an investment vehic le that  has enjoyed substant ia l  success;

• the assets had al l  accrued during the marr iage and were worth 
between £87m–£115m (depending on va lue and tax);   and

• W sought 50% of the assets and H of fered a needs-based award 
amounting to about £22.6m.
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Versteegh v Versteegh [2019] EWCA Civ 1050

In Versteegh the court summarised what 
Radmacher had said in the light of the cases 
since then.

There are eight points.
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1. Whether  a  PMA i s  contrac tua l l y  b ind ing  o r  no t  i s  i r re levant .

2 . There  i s  no  need  fo r  b lack  and  whi te  ru les  about  the  p rocess  lead ing  up  to  i t

3 . Fac tors  wh ich wou ld  v i t i a te  a  cont rac t  w i l l  negate  any e f fec t  that  the  PMA 
might  o therw ise  have had .

4 . I f  the  te rms o f  the  PMA are  unfa i r  f rom the s tar t ,  th i s  w i l l  reduce (no t  
e l im inate)  the  we ight  to  be  g iven to  i t

5 . In  p r inc ip le ,  i f  par t ies  have made  a  PMA there  i s  no  reason why they  shou ld  no t  
be  ent i t led  to  enfo rce  i t

6 . The cour t  shou ld  g ive  e f f ec t  to  a  PMA that  i s  f ree ly  entered  in to  by  each par ty 
w i th  a  fu l l  apprec ia t ion o f  i t s  imp l i ca t ions  un less  in  the  c i r cumstances  
p reva i l i ng  i t  wou ld  not  be  fa i r  to  ho ld  the  par t ies  to  the i r  ag reement

7 . Typ ica l l y ,  i t  wou ld  no t  be  fa i r  to  ho ld  the  par t ies  to  the i r  ag reement  i f  i t  wou ld  
p re jud ice  the  reasonab le  requ i rements  o f  any  ch i ld ren o f  the  fami ly  o r  i f  
ho ld ing  them to  the  agreement  wou ld  leave one spouse in  a  ‘ p red i cament  o f  
rea l  need ’

8 . But ,  in  re la t ion to  the  shar ing  p r inc ip le ,  the  cour t  i s  l i ke ly  to  make  an o rder  
re f l ec t ing  the  te rms o f  the  PMA.

The 

Eight

Points
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Brack v Brack [2019] 1 WLR 3438

“… Even where there is an effective prenuptia l
agreement, the court remains under an obl igat ion to
take into account all the factors found in s25 (2) MCA
1973, together with a proper consideration of all the
circumstances, the first consideration being the welfare
of any children. Such an approach may, albeit unusual ly,
lead the court in its search for a fair outcome, to make
an order which, contrary to the terms of an agreement,
provides a settlement for the wife in excess of her
needs…”
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