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JCT 2016

What are we covering today?

— An outline of the main areas of change in JCT 2016

— Adiscussion of some areas where the risk profile has (or may have)
changed

— Adiscussion of the areas where amendments may be made
(By reference to JCT DB suite)
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JCT 2016 — main areas of change

Three main themes:

— Best practice
— User feedback/streamlining
— Legislative updates
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JCT 2016 — main areas of change

Best practice:

— Fair payment principles from the Public Sector Supplement, so:-
« Common valuation dates across the supply chain
* Monthly payment cycles throughout
* Revised processes for dealing with loss and/or expense claims

— ...and enabling BIM provisions

User feedback:
— Operative provisions allowing for PCGs and bonds

— Enabling provisions for warranties and TPRs: now in a separate
document

— Sub-contracts: option for TPRs as an alternative to warranties
— An alternative regime for insurance of existing structures
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JCT 2016 — main areas of change

Streamlining:

— Re-ordering of clause 4

— Consolidation of payment and pay less notice regimes

— Simplification and consolidation of insurance provisions into clause 6

Legislative updates

— CDM 2015
— Public Contracts Regulations 2015
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JCT 2016 — changes in risk profile

Picking out three examples:

— Loss and/or expense
— Insurance
— Payment
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JCT 2016 — changes in risk profile

Loss and/or expense: change is around process

— Notification (rather than application). Trigger different?

* Previously: “...as soon as it has become or should reasonably have
become apparent to him that the regular progress has been or is likely
to be affected...”

 Now: “...as soon as the likely effect of a Relevant Matter on regular
progress.... becomes (or should have become) reasonably apparent to
him...”

— Monthly updating of information

— Requirement on Employer to notify Contractor (within 28 days for
Initial assessment and 14 days for updates) of ascertainment
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JCT 2016 — changes in risk profile

Loss and/or expense cont'd

— Condition precedent:

* Previously: “... If the Contractor makes such application ... the amount of
the loss and/or expense... shall be ascertained and added to the Contract
Sum; provided always that [timely submission of application and provision
of information on request by Contractor]”

* Now: “If... the Contractor incurs or is likely to incur any direct loss and/or
expense...he shall, subject to...compliance with the provisions of clause
4.20 be entitled to reimbursement...”

— (Provisions substantially the same at sub-contract level save that the
time periods for response are longer)
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JCT 2016 — changes in risk profile

Insurance

— Existing Structures now defined as “any and all existing structures
within which the Works or part of them are to be executed or to which
they are to form an extension” — difference?

— Clause 6.3 (standard regime):

« The Contractor’s liability under the property damage indemnity excludes
loss or damage to Existing Structures caused by any of the risks/perils
required to be insured against under Option C1; exclusion to apply
“‘notwithstanding that the loss or damage is or may be due in whole or in
part to the negligence....or default of the Contractor or any Contractor’s
Person”

« Difference? Reflects case law in any event?
— No equivalent in sub-contract; still refer to case law
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JCT 2016 — changes in risk profile

Insurance cont'd

10

Option for a “C1 Replacement Schedule” for insurance in respect of
Existing Structures

This allows the parties to choose an alternative insurance regime in
respect of Existing Structures

If they do so then the “standard” clause 6.3 exclusion does not apply
and instead “...the Contractor’s liability and indemnity... shall, in
respect of loss, injury or damage to the Existing Structures...be
subject only to such limitations or exclusions as are specified in [the
C1 Replacement Schedule]”

Potential for significant difference in the position eg if no joint
iInsurance
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JCT 2016 — changes in risk profile

Payment

11

Clause 4.9.3:

« Previously: “If the Payment Notice is not given in accordance with clause
4.9.2, the amount of the Interim Payment to be made by the Employer
shall, subject to any Pay Less Notice under clause 4.9.4, be the sum
stated as due in the Interim Application”

* Now: “If a Payment Notice is not given in accordance with clause 4.7.5, the
Employer shall, subject to any Pay Less Notice under clause 4.9.5, pay
the Contractor the sum stated as due in the Interim Payment
Application”

Closer alignment to other JCT forms, and diminishes arguments that

certified values cannot be challenged
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JCT 2016 — changes in risk profile

Payment cont'd

— At sub-contract levels:-

* Due dates are calculated from Interim Valuation Dates (with final dates for
payment running from due dates)

 Interim Valuation Dates are to be set out in the Sub-Contract Particulars;
guidance states that it should be the same as the interim valuation date
under the main contract — to align payments and speed up payments down
the supply chain.
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JCT 2016 — where might amendments be made?

Many issues coming out of the amendments will be dealt with through
appropriate entries in the Particulars e.g.:

— ldentity of parent company guarantor (if required);
— Amount and expiry of bond; any reduction in value;
— “Rights Particulars” document for the provision of warranties/TPRs

Amendments made be made e.g. in relation to the provisions dealing with
bonds and guarantees:

— ‘“substantially in the form identified”
— Sanctions for non-provision

Otherwise many of the amendments you are used to seeing are still likely
to be present
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JCT 2016

Conclusion

— No significant changes in risk profile
— Many of the amendments you are used to seeing will still be there
— However the devil is in the detall...

14 JCT 2016 | 6 December 2017 CMS Firm



Your World First C/M /S/

Law.Tax

Victoria Peckett

CMS Cameron McKenna Nabarro Olswang LLP
victoria.peckett@cms-cmno.com
020 7367 2544

JCT 2016 | 6 December 2017



mailto:victoria.peckett@cms-cmno.com

C/M /S / Law-Now" C/M /S/

Law.Tax Law. Tax
Your free online legal information service. Your expert legal publications online.
A subscription service for legal articles In-depth international legal research
on a variety of topics delivered by email. and insights that can be personalised.
cms-lawnow.com eguides.cmslegal.com

CMS Legal Services EEIG (CMS EEIG) is a European Economic Interest Grouping that coordinates an organisation of independent
law firms. CMS EEIG provides no client services. Such services are solely provided by CMS EEIG’s member firms in their
respective jurisdictions. CMS EEIG and each of its member firms are separate and legally distinct entities, and no such entity has
any authority to bind any other. CMS EEIG and each member firm are liable only for their own acts or omissions and not those of
each other. The brand name “CMS” and the term “firm” are used to refer to some or all of the member firms or their offices.

CMS locations:

Aberdeen, Algiers, Amsterdam, Antwerp, Barcelona, Beijing, Belgrade, Bogota, Berlin, Bratislava, Bristol, Brussels, Bucharest,
Budapest, Casablanca, Cologne, Dubai, Dusseldorf, Edinburgh, Frankfurt, Geneva, Glasgow, Hamburg, Hong Kong, Istanbul, Kyiv,
Leipzig, Lima, Lisbon, Ljubljana, London, Luxembourg, Lyon, Madrid, Manchester, Medellin, Mexico City, Milan, Monaco, Moscow,
Munich, Muscat, Paris, Podgorica, Poznan, Prague, Rio de Janeiro, Reading, Rome, Santiago de Chile, Sarajevo, Seville,
Shanghai, Sheffield, Singapore, Sofia, Strasbourg, Stuttgart, Tehran, Utrecht, Vienna, Warsaw, Zagreb and Zurich.

This presentation is intended to highlight potential issues and provide general information and not to provide legal advice.
You should not take, or refrain from taking, action based on its content. If you have any questions, please contact your main
contact partner at the relevant CMS member firm.

cms.law

16 JC6 2016 | 6 December 2017

CMS Firm



